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Statement of the Case. 

I. 

Nature of the Proceedings. 


This appellant was one of the respondents below 


in 


a criminal contempt proceeding. He appeals from the 
findings of law and fact of the trial justice adjudging 
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liim giiilty of icoiitempt of court and from an imposi¬ 
tion of a fine of $1,000 (Eec. 858). 

The appellant is the Secretary and Treasurer of the 
William J. Bums International Detective Agency, Inc. 
(hereinafter for convenience called the Burns 
Agency), and in such capacity, at the instance of the 
appellants Harry F. Sinclair and Henry ^lason Day, 
undertook the work of obser\fing, or as it is commonly 
called shadowing, the jurors in the case of United 
States vs. Harry F. Sinclair and Albert B. Fall, crim¬ 
inal No. 43,324, then being tried in the Supreme Court 
of the District of Columbia before Hon. Frederick L. 
Siddons, Associate Justice. A mistrial was declared in 
the criminal case against Sinclair and Fall, and it was 
claimed that the activities of the operatives or in¬ 
vestigators of the Bums Agency, among other things, 
was the cause of such mistrial (Rec. 2-3). Shortly 
thereafter this appellant, with five other respondents, 
w’as served with a petition alleging that he, with the 
other respondents, was gniilty of criminal contempt of 
court (Rec. 2); and he was directed to appear on De¬ 
cember 5,1927, before Justice Siddons and show cause 
w’hy he should not be adjudged in contempt of the 
authority of the court (Rec. 8). 

In substance, the petition alleged that at the Oc¬ 
tober, 1927, term of the Supreme Court of the District 
of Columbia, in the criminal division thereof, there 
came up for trial the case of United States v$. Sinclair 
and Fall, wherein those defendants were charged with 
conspiracy to defraud the United States; that the 
trial was begun before Justice Siddons on October 17, 



I 

1927, and that on the next day twelve petit jurors were 
empanelled; that the jury was respited from day to 
day until November 2, 1927, when the jury was finally 
discharged and a mistrial declared, because sworh 
charges had been made against Edward J. KidwelJ, 
Jr., one of the jurors, to the effect that during the trial 
and outside the court room he had made remarks in 
the presence and hearing of J. Eay Akers and Donald 
K. King concerning his attitude and intended action as 
a juror with respect to the trial of the criminal case; 
and because of sworn charges that there were a large 
number of operatives or investigators of the Burns 
Agency in Washington since October 18, 1927, in| a 
‘‘close, intimate, objectionable and improper surveil¬ 
lance and investigation of the jurors aforesaid and 
their relatives, neighbors and friends of said jurors.’’ 
It was further alleged that the appellant Harry IP. 
Sinclair directed the appellant Henry Mason Day and 
one Sheldon Clark, his associates, to come to Wash¬ 
ington and engage the services of the Burns Agency, 
and to supervise the activities of and receive the re¬ 
ports from the operatives of that agency for the fol¬ 
lowing objects: I 



“To spy upon said jurors and each of th^m, 
to bribe, intimidate and influence said jurors ^id 
each of them, and to do anything calculated to' in¬ 
terfere with and impede said jurors and eacli of 
them in the unbiased discharge of their duties in 
the trial of said cause and to influence, pervert, 
impede and prevent said jurors in the dischairge 
of their duties as jurors, and to impede, pervert 
and prevent the due administration of justice in 


I 

I 
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said court in the trial of said criminal prosecu¬ 
tion, either by corruptly influencing said jurors 
to decide the issues of said prosecution in favor 
of the defendants therein, or to disagree as to 
said issues, by unlawfully spying upon the said 
jurors and each of them for the purpose of con¬ 
cocting false charges against one or more of 
the said jurors, in case such a course should 
seem advantageous to said defandants in said 
cause, TV'ith a view of bringing about a mis¬ 
trial of the cause aforesaid; or otherwise accom¬ 
plish such purpose.’’ 

(Rec. 3, 4). lihe petition stated also that the em- 
plo}Tnent of the Burns Agency w’as accomplished by a 
telephonic communication wdth this appellant on Oc¬ 
tober 18, 1927,1 and on that day and the following day 
fifteen operatives of the Bums Agency w^ere assembled 
in Washington and were assigned by the appellant Day 
and Clark to the duties of spying upon, investigating 
and shadowdng the jurors, and that such duties w^ere 
performed by the operatives up to and including No¬ 
vember 2, 1927; that in the early morning of October 
19,1927, Charles G. Ruddy, then in charge of the opera¬ 
tives of the Burns Agency, went to Baltimore and 
conferred with,Charles S. Veitsch (one of the respon¬ 
dents below who was discharged at the termination of 
the trial), the manager of the Baltimore office of the. 
Bums Agency, in connection with the conduct of the 
investigation; that thereafter on three separate oc¬ 
casions Veitsch came to Washington and brought large 
sums of money; totalling $1,500, which he delivered to 
Ruddy to finance the preliminary steps of the in- 
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i 
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vestigation; that William J. Bums, while not an officer 
of the Bums Agency, was actively engaged in conduct¬ 
ing its affairs, and, through the holding by his wife 
of 47 out of the total 50 shares of its capital stock, in¬ 
directly received moneys and benefits, and that he caike 
to Washington on October 12 and 13, 1927, in connec¬ 
tion wfith the investigation, and on the 3rd of ^^o- 
vember returned to Washington, where he and this 
appellant ‘‘in furtherance of said designs of said 
respondents, procured the making of a false affidayit 
purporting to show that a representative of the United 
States Department of Justice approached and held con¬ 
versation with said Norman L. Glasscock, a juror 
in said cause, as aforesaid, and that the said William 
J. Burns and the said W. Sherman Bums, knowing said 
affidavit to be false and without truth and fact, did thpn 
and there procure the submission of said affidavit to 
said Hon. Frederick L. Siddons, Associate Justice of 
the Supreme Court of the District of Columbia, intend- 

I 

ing thereby to provide evidence, such as it was, that 
the United States of America, through one of its ehi- 
ployees, had tampered with said juror in the case of 
United States vs. Harry F. Sinclair and Albert B. Fhll, 
Criminal No. 4324.” : 

The petition still further alleged that Buddy, |in 
charge of the investigation, directed an investigation of 
the encumbrances upon the home of John P. Kern, oiie 
of the jurors, and an investigation of his neighbors, and 
of the brother of Edward J. Kidw^ell, Jr., a juror; ahd 
that the operatives, at the direction of Buddy, falsqly 
reported that juror Glasscock was seen in conference 


I 
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with an employee of the Department of Justice at a 
remote place outside of Washington; and that all of 
the operatives reported daily in writing to Buddy, the 
original of which reports were sent to this appellant in 
New York; and that ^‘at all times hereinbefore men¬ 
tioned, each of the persons above named as respond¬ 
ents to this petition well knew all of the premises 
aforesaid, and well knew that the said criminal pros¬ 
ecution was being conducted in said court as afore¬ 
said; that said prosecution was not finished, that said 
jurors were sworn jurors trying the issues in said 
cause in said court as aforesaid; that they, the said 
respondents, were not, as in fact they were not, called 
upon or authorized by said court, or by anybody in 
authority, to spy upon said jurors or any of them, or 
to approach, molest, intimidate, or influence said jurors 
or any of them, or to do anything calculated to in¬ 
terfere with or impede said jurors or any of them in 
the unbiased discharge of their said duties, or to in¬ 
fluence, pervert, prevent, or in any manner, or to any 
extent, impede the due administration of justice in 
said court in the trial of said criminal prosecution, 
either by corruptly influencing said jurors to decide the 
issues of said prosecution in favor of the respondents 
therein or to disagree as to said issues by unlawfully 
spying upon said jurors or any of them for the pur¬ 
pose of concocting false charges against one or more 
of said jurors, in case such a course should seem ad¬ 
vantageous to said defendants in said cause, with a 
view of bringing about a mistrial of the cause afore¬ 
said’’ (Bee. 2-7). 
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This appellant filed his answer and denied the iha- 
terial allegations of the petition, except the fact of 6m- 
ployment, and denied any design on his part, or 4ny 
knowledge of any design on the part of any other per¬ 
son, to establish contact with any juror for the purposes 
alleged in the petition; and denied that he and Willihm 
J. Burns, or he alone, or with any other person pro¬ 
cured the making of a false affidavit; and he further 

j 

stated that he. believed no contact, direct or indirect, 
was established between any operative and any juitor, 
and that the administration of justice was in no T^ay 
impeded; and further that he knew nothing of the jin- 
vestigation concerning the encumbrances on the holme 
of juror Kern. Moreover, his answer stated that |:he 
right to investigate or shadow a jury empanelled m a 
cause was a right within the letter and the spirit of the 
law, and further that the facts alleged in the petition 
were insufficient in law to constitute a criminal cbn- 
temp (Rec. 22). I 

The answer was accompanied by a motion to dis¬ 
charge the rule and dismiss the petition on the grotind 

I 

that the petition was duplicitous and multifarious; bnd 
that the facts alleged in said -petition, even if fully estab¬ 
lished, did not constitute a contempt of court, criminal 
or otherwise, and that the court was without jurisdic¬ 
tion in the premises. This motion was overruled and an 
exception duly noted (Rec. 76). At the close of the 
Government’s testimony the motion was renewed I on 
the same grounds, and for the further reason, that 
none of the allegations of the petition respecting the 
purposes and designs of this appellant were in any 
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wise supported by the evidence, and further that there 
was not a scintilla of evidence that any person, con¬ 
nected in any wise with the respondents, ever ap¬ 
proached, came in contact with or conversed with a 
juror, or ever attempted so to do, or that any juror 
was ever conscious of being investigated or shadowed; 
and that no act of the respondents obstructed or di¬ 
rectly tended to obstruct the administration of justice. 
In addition to the foregoing grounds, the motion of 
this appellant to dismiss the petition at the close of 
the Government’s case was based upon the fact that 
the petition charged the respondents with a cofispiracy 
to commit a criminal contempt; and that shadowing or 
investigating a jury was not in itself a violation of 
law and not contempt of court; and that the submis¬ 
sion of the McMullin affidavit could not constitute con- 
tempt of court, since there was no trial then pending 
and nothing was asked to be done with the affidavit; 
and on the further ground that the prosecution was 
based upon Section 135 of the penal code. The motion 
w’as overruled and an exception duly noted (Rec. 698). 

At the close of the respondents case and after argu¬ 
ment by respective counsel, the court rendered its 
opinion and adjudged this appellant guilty of criminal 
conterppt of court, and imposed upon him a fine of 
$1,000 (Rec. 858). 

The facts disclosed by the admitted pleadings and 
by the evidence are substantially the following: 



9 


Concerning the Employment of the Burns Agency'. 

I 

I 

i 

j 

On October 18, 1927, there was empanelled in the 
Supreme Court of the District of Columbia, criminal 
division No. 2, before Justice Siddons, a jury to try 
the issues in the case of United States vs, Sinclair and 
Fall, a criminal proceeding (Rec. 2). The jurors were 

i 

not kept locked up, but were allowed to go to their 

homes at the end of each trial dav. On the afternoon 

* 

of the first day of the trial the appellant Sinclair stated 
to the appellant Day that he was disappointed that the 
jury had not been locked up, and was fearful that 
someone of his enemies or competitors, or those Who 
had written him so many malicious letters, might! in 
some way influence, or attempt to influence the jhry. 
He told Day that he wanted from 12 to 14 investigators 

j 

or operatives, with someone in charge, sent to Waish- 
ington by the Bums Agency to investigate or sha4ow 
the jury. His idea was that they would merely keep 
the jur}' under surveillance and not approach them 
or speak to them or in any way come in contact vflth 
them—simply to observe and to report any suspicious 
acts of the jurors or those coming in contact with them, 
and to inform Mr. Sinclair of such persons who might 
come in contact with any of the jurors (Rec. 823). Day 
communicated with one Jeffries, the personal secre¬ 
tary of Mr. Sinclair in New York, and instructed 
Jeffries to have someone in the Burns Agency call him, 
Day, on the telephone (Rec. 824). Mr. Jeffries cpm- 
municated with this appellant at the Burns Agency, 
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and requested him to call Day on the telephone in 
Washington (Rec. 398). As requested, this appellant 
then telephoned Day, who told the appellant that the 
jury in the criminal case had not been locked up and 
that he would like to have the jury covered or shadowed 
as they wanted to have a “square deal.’’ Da:i said he 
wanted twelve men to cover the jur}^ and made an ap¬ 
pointment to meet the man who would be in charge of 
the operatives at nine o ’clock that evening in Washing¬ 
ton (Rec. 796). This appellant selected Ruddy, then 
manager of the Philadelphia office of the Burns 
Agency, to take charge of the surveillance, because he 
had confidence in Ruddy’s ability and judgment. He 
called Ruddy on the telephone and asked him if he 
could take charge of the work, at the same time telling 
him that it was a pure surveillance case; and tolling 
him where he could meet Day that evening (Rec. 
776, 777). This appellant moreover told him that he 
could take instructions from Day, but that after he 
had talked vdth Day he should call this appellant on the 
telephone, so that this appellant could be certain that 
he was correct in his assumption of what was the 
character and the limitations of the work (Rec. 777). 
It was this appellant’s purpose to consider what in¬ 
structions Ruddy should receive from Day and deter¬ 
mine for himself whether or not it was within the 
scope of what this appellant was willing to do (Rec. 
777). Ruddy arrived in Washington that same eve¬ 
ning about half past ten and met Day at 2118 Leroy 
Place. After identifying himself. Day gave Ruddy 
Exhibit No.ll, a descriptive list of the jurors (Rec. 
78, 79). Upon inquiry Ruddy told Day that there 
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j 

I 

I 

i 

I 

t 

I 

would be at least eight operatives in the field by eight 
o’clock next morning. Day then told Ruddy thatjhe 
wanted him to place each of the jurors under sur¬ 
veillance and that the jurors were to be investigated as 
closely as possible outside of the court, but that unper 
no circumstances were any of the operatives to ap¬ 
proach any juror; and further that he particularly 
desired to be informed whether any of the jurors 
should be approached by anyone else; and to be care¬ 
ful to obtain the numbers of any of the automob^es 
other than those of the jurors in which the juiiors 
might ride; and he emphasized the necessity of qare 
so that the jurors would not be approached at any 
time or in any way (Rec. 83, 825, 826). Day repeated 
the instructions that had been given him with reference 
to this (Rec. 776, 777). Day also said that he wafited 
daily reports of the investigation (Rec. 85, 826). | 
About midnight Ruddy went to Baltimore and Con¬ 
ferred with Yeitsch, manager of the Baltimore office 
of the Burns Agency. He then called this appellant 
on the telephone and repeated to him the conversation 
that he had with Day and told him what Day waited 
done. This appellant then told Ruddy to be certain 
to see that the men were very careful and to see that 
the men were instructed not to embarrass the jurors 
in any way, or to permit the jurors to know that they 
were being shadowed; and if any man disobeyed $uch 
instructions he was to be immediately sent back td his 
respective office. This appellant had already! in- 

i 

structed the men who had left the New York officie to 
take part in the work of investigation along these 
same lines (Rec. 84). 


1 

I 
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III. 

The Activities of Operatives. 

The actual work of shadowing the jury began on 
Wednesday, October 19, 1927. Eight operatives who 
had arrived that morning from New York, Philadel¬ 
phia and Baltimore were given their instructions by 
Ruddy and assigned to cover various jurors. Three 
more operatives arrived later in the day, but too late 
to be put to work. Of the eight who began in the 
morning, only three were successful in locating those 
jurors whom they were instructed to cover, called in 
the profession ‘Hheir subjects.’’ Jurors Heaton, 
Bailey and Holmes were the only ones shadowed. 

On October 20th ten jurors were shadowed; juror 
Costinett w’as missed by the operative assigned to him; 
and juror Flora was not shadowed at all. Juror Kid- 
well was followed to the Museum grounds by opera¬ 
tive Stewart. 

On October 21st ten jurors again were shadowed. 
Only one was missed and one not covered at all. 
Moreover, four of the operatives were shifted from 
one juror to another as a precautionary measure 
to avoid any suspicion on the part of the jurors that 
they were being followed. One more operative arrived 
that day. In the evening all of the operatives met at 
the Mayflower Hotel in operative O’Reilly’s room 
where their original instructions were reiterated, 
namely, that: they should be very very careful so as 
not to permit the jurors to know that they were being 
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shadowed (Rec. 379). These instructions had been 
theretofore given to every man by Ruddy on the morn¬ 
ing of October 19th before they had begun their work 
of investigation, and as others arrived to take up the 
work the same instructions were given them; and the 
operatives were repeatedly told to be careful to ob¬ 
serve them. Ruddy moreover told the operatives that 
they would be sent back to their respective offices and 
recommended for dismissal if they violated the instruc¬ 
tions (Rec. 379). The purpose of this meeting wais 
to emphasize the previous instructions, and to change 
men from one juror to another. That was arrangeji 
at the meeting (Rec. 381). Nothing, however, wajs 
said or done by anyone of the operatives that impelled 
or suggested Ruddy to reiterate the instructions. Hb 
merely did it as a precautionary step (Rec. 384). It 
was on this day that Ruddy was directed by Day to 
place juror Kern’s brother under surveillance (Rec. 
375). I 

On October 22nd seven jurors only w;ere shadowed- 
One operative left, one was assigned to shadow and 
investigate Charles E. Burr, who had been reported 
by operative McMullin as having been with one of the 
jurors. The operative, however, did not succeed in 
locating Burr on that day. Three operatives worked 
together in shadowing juror Kern with a hope of being 
able to locate and shadow Kern’s brother-in-law. 
They were, however, unsuccessful in that. Late that 
evening four of the operatives paid' a social visit to 
operative O’Reilly at his rooms in the Mayflower 
Hotel. 
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On October 23rd six jurors, Grenfell, Kidwell, Kern, 
Goucher, Holt and Herzog were shadowed. Two 
operatives shadowed Goucher because he lived in the 
suburbs where it was difficult to observe him without 
being seen. Operative Steer was, at the direction of 
Ruddy, assigned by O’Reilly, who was in a way the 
lieutenant of Ruddy, to investigate a man named 
Vogts. Steer received only general information from 
the neighbors of Vogts. Two operatives worked to¬ 
gether in shadowing juror Kern. Operative Sullivan 
continued to investigate Burr, but he failed to find out 
anything about him. 

On the next day, October 24th, the same six jurors 
were again shadowed by the same operatives, except 
that only one operative kept juror Goucher under sur¬ 
veillance. Operative Sullivan again failed to find out 
anything about Burr. Operative Steer was assigned 
to investigate one Horace R. Lamb, who had been re¬ 
ported by operative McMullin as having been conver¬ 
sant in an out of the way place with juror Herzog. 
While operative Steer did look up Lamb in the city 
directory, he did not succeed in seeing him. Operative 
Brennan was assigned by O’Reilly to investigate one 
Josephine E. Hopkins, which was done. Operative 
Klein kept juror Kidwell under surveillance to the 
Museum grounds, where the juror ate his lunch 
crouched against a tree. No one, certainly not Klein, 
the operative, approached juror Kidwell while hei 
was there. 

It was on the same day, October 24th, that 0 ’Reilly, 
at the direction of Ruddy, went to Anacostia to get a 
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description of a barber named Kidwell, so as to bb 
able to identify him, if necessary, at a later date. 
Ruddy had told 0 ^Reilly that the barber was a brother 
of juror Kidwell, but did not tell him where the barber 
lived. He did, however, tell him to begin his investi¬ 
gation in Anacostia (Rec. 415). O'Reilly was nof 
ashed or directed by Ruddy to locate, see or get in 
contact, with jtoror Kidwell, nor did he attempt to do 
so or try to find out anything whatsoever about jurdr 
Kidwell when he went to Anacostia. O’Reilly had 
never been there before (Rec. 428). He asked fiye 
or six people on the street where a barber, named 
Kidwell, lived; and he was directed by someone to tJ 
Street. He found the street number from a list of 
‘‘Kidwells” he had taken from the city directory. H|e 
did not know the full name nor the initials of jurpr 
Kidwell (Rec. 429). He did not go into the house, bht 
rang the door bell and an elderly lady came to the dobr 
(Rec. 429). He asked if Mr. Kidwell was in and she 
in turn asked which Mr. Kidwell. He replied, ^‘M|r. 
Kidwell, the barber,” and he was then told that the 

i 

man he vished to see was at his barber shop in the 
Myrtle Apartments in Congress Heights (Rec. 506). 
O’Reilly did not say who he was except that he wks 
from the Health Department ^vith some papers (to 
allay suspicion). O’Reilly then left (Rec. 507), and 
went to the Myrtle Apartments and found Kidwell, 
the barber, in liis shop. He did not go into the barbbr 
shop (Rec. 430). He asked Mr. Kidwell if a Mr. 
Stewart ran a barber shop in Congress Heights (a 
name taken at random), and was told that a Mirs. 
Stewart had formerly run a beauty parlor there but 


i 
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had moved away. O’Reilly thanked him. That was 
all that was said (Rec. 509). O’Reilly then returned 
to Wardman Park Hotel (the headquarters of the 
Bums Agency in this particular work), and reported 
to Ruddy what had occurred. Day was there at the 
time (Rec. 416). When 0*Reilly went to the house in 
Anacostia he did not "know where juror Kidwell lived, 
and he made no inquiries there about him (Rec. 430). 
O’Reilly never shadowed any of the members of the 
Kidwell family (Rec. 432). 

On October 25th seven operatives left Washington 
and returned to their respective offices. Operative 
Merritt shadovred juror Kidwell; operative Steer 
shadowed Burr; operative Sullivan tried, but failed 
to obtain any information concerning Burr; and 
O’Reilly tried to get a description of Lamb, but failed. 

On October 26th O’Reilly, from a description of 
Lamb made by Ruddy from operative McMullin’s re¬ 
port, was able to locate Lamb and shadow him. Ruddy 
joined him in this work for several hours during the 
day, and operative Merritt joined him in the evening. 
Merritt shadowed juror Kidwell until 6:30 and joined 
O’Reilly at eight. Operative Steer shadowed Burr, 
and operative Sullivan returned to his home office. 

On October 27th Merritt shadowed juror Kidwell; 
Steer shadowed Burr, while O’Reilly failed to locate 
Lamb. 

On October 28th Merritt, in conjunction with oper¬ 
ative McMullin, shadowed Glasscock; Ste^r shadowed 
Burr; and O’Reilly made a credit investigation of 
juror Kern to determine his financial responsibility, 
but he learned nothing (Rec. 421). Ruddy had been 
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asked by Day for the best way to find out how respon¬ 
sible juror Kern was, as he believed him irresponsi¬ 
ble. Ruddy replied that a general credit check on the 
man was the best way and then directed O’Reilly f;o 
make a credit report (Rec. 87). This report vras never 
reduced to a t:vT)ewritten report to be handed to Day 

I 

and was never reported to him personally; nor wks 
this report ever sent to this appellant in New York, hs 
Ruddy had doubts as to whether or not the investiga¬ 
tion was in violation of the instructions given to him 
by this appellant, and beyond the scope of the wojrk 
(Rec. 206). I 

On October 29th jurors Glasscock and Burr were 
the onlv ones under surveillance. There were no other 
operations that day. The same was true on October 
30th. The next day, October 31st, was tlie day the 
apartment of Ruddy was raided by Secret Service 
men, and, of course, the activities of all the operatives 
were ended. | 

The activities of the Burns operative ^IcMulIin 
have not been discussed under this subheading, but 
will be treated separately for reasons that will here¬ 
after appear. 

During the first week of the criminal case against 
Sinclair and Fall, an independent investigation was 
made by Day through the office of Randall Hagnerl & 
Company as to whether or not there were any incum¬ 
brances on the home of juror Kern. This was not con¬ 
ducted through the Burns Agency, nor did this appel¬ 
lant or any of the operatives know that it was being 
done (Rec. 388 to 397). | 

I 
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IV. 


The Effect of the Subvehj.ance on the Jurors. 

The Government strenuously attempted to show 
that there was contact hetween the Burns operatives 
and the jurorsy hut failed. It was then contended that 
the jurors were conscious that they were being shad- 
owed. The evidence itselfy howevery successfully de¬ 
molishes both contentions. 

Eight jurors took the stand, seven as ^^ntnesses for 
the prosecution and one as a witness for the defense. 
Of the seven called by the Government, four jurors, 
Heaton (Rec. 511, 512), Kern (Rec. 556, 557), Gren¬ 
fell (Rec. 557, 558) and Glasscock (Rec. 559, 560), 
testified merely concerning the correctness of the oper¬ 
atives ’ report of the respective jurors’ actions during 
the trial. They mentioned nothing of consciousness, or 
contact, or shadowing. One, Mrs. Annetta L. Bailey, 
a young and comely woman, testified that on tlie eve¬ 
ning of October 28th, while at a bowling alley she be¬ 
came aware of the fact that some men were looking at 
her (Rec. 510-511). It is interesting to note that the 
evidence shows that the shadowing by the Burns 
Agency’s operatives of Mrs. Bailey ended on October 
21st. 

Juror Herzog stated on the witness stand that some 
time during the trial he saw a man talking to a me¬ 
chanic in front of his place of business (Rec. 559). He 
said it might have been 0 ’Reilly, but he was not at all 
sure of it (Rec. 560); and at that time he did not know 
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O’Reilly, or who he was. He further testified that 

I 

during the trial, that while he had a suspicion that he 
was being followed, he was not aware of it (Rec. 559, 
560). His explanation was as follows: One day, while 
he was driving home for lunch, he noticed a car drivihg 
in back of him, which car stopped on the opposite si^e 
of the street from his home. However, when he came 
out of his home after lunch he was not even interested 
enough to notice whether the car was still there or not; 
nor did he ever have any idea who was in the chr 
(Rec. 560). 

Much was attempted to be made of the testimony |of 
juror Eadwell. On Sunday, October 30th (Rec. 482, 
493, 498, 505) Kidwell saw a man at a place known las 
“Horan’s Near Beer Saloon.” He had no idea th|en 
who this man was. When he later saw Burns opera¬ 
tive Klein, in the court house after the mistrial, he 
identified him as being this man whom he saw I at 
Horan’s. Klein and his wife (Rec. 472) testified that 

_ i 

on October 30th Klein had discontinued his work!in 

I 

Washington as an operative and was in New York. 
Klein’s reports, introduced by the Government, show 
this. Kidwell also testified that at another time dur¬ 
ing the trial, while gettting on a street car, he saw a 
person, whom he afterwards learned to be the Burns 

i 

operativ,e Merritt, get on the same car (Rec. 482). 
He did not know who Merritt was at that time, nor that 
his name was Merritt (Rec. 489). Juror Kidwell 
knew a man who resembled Merritt so much that | he 
looked at Merritt a second time to see whether or not 
it was his friend (Rec. 506). He did not see MerHtt 






20 


again (Eec. 506). Kidwell also testified that on one 
occasion during the trial—he did not know the exact 
date—while he was sitting on a bench in the Smith¬ 
sonian grounds eating his lunch, a man approached 
him and sat down on the same bench and asked him 
for a cigarette. As Kidwell had no cigarette, he gave 
the man some tobacco, with which the man rolled a 
cigarette. The man thanked him, said it was nice 
weather and said no more. Kidwell then left and the 
man remained (Rec. 483, 484, 486). Kidwell did not 
know the name of this man nor could he identify him 
(Rec. 489, 498), although he saw all of the Bums 
Agency’s men during the contempt proceeding. 

On another occasion Kidwell was going through the 
west door of the court-house and a stranger approach¬ 
ed him and asked how he could get in to hear the trial, 
saying he had been waiting around all morning in an at¬ 
tempt to get ip to hear the trial. Kidwell made no an¬ 
swer and the man then asked him what thev were doing 
in the trial and what he thought of it. Kidwell 
walked into the court-house without answering the 
stranger (Rec.: 490, 491). Kidwell could not identify 
this man. He testified that at no time during the 
criminal trial did he see the men ivhom he noiv knoivs 
to he Burns Agency operatives (Rec. 488). 

The respondents below produced one witness, Wil¬ 
liam H. Goucher, who testified that at no time during 
October 23, 1928, was he aware of being shadowed by 
any one (Rec. 771). The purpose of this testimony, 
and the effect of it, was to conclusively show that an 
inference in a report of one of the Burns operatives 
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of that date, that Goucher might have suspected some¬ 
one was following or shadowing him, was untrue', 

V. 

Kidwell-King-Akees Incident. 


During the trial, Kidwell frequented an establish¬ 
ment on Street called ^‘Horan’s Near Beerj Sa¬ 
loon.’’ J. Kay Akers, a conductor on one of the local 
traction companies, and an acquaintance of Kidwell, 
frequented the same place. On October 28,1928, Akers 
telephoned one Donald K. King, a reporter on| the 
Washington Herald, and the two arranged to meet the 
same day (Rec. 596). They went to Horan’s Saloon, 
and finding Kidwell outside, Akers invited him to have 
a drink (Rec. 517, 596). Kidwell accepted the invita¬ 
tion and King bought him a drink (Rec. 596). Aikers 
then commented on the fact that Kidwell was oh the 
jury and King, of course, knew’ this fact (Rec. 596). 
He w^ent there for the purpose of meeting Kidw’ell and 
to listen and to talk to him (Rec. 599). The three of 
them talked about the case for about one and a;half 
hours (Rec. 517, 518, 596, 597, 598'). Kidw^ell w’ent out 
of the place and remained fifteen or tw’enty minutes. 
King w’aited, as he wanted more definite information. 
When Kidw’ell returned. King tried to detain hihi by 
asking him to stay and have another drink of intoxi¬ 
cating liquor. Kidw’ell refused. King did not get any 
further information, although he tried to do sp by 
keeping Kidwell there, to afford him another oppor¬ 
tunity to talk (Rec. 606, 607). Eing admitted thkt he 
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gave Kidwell drinks of intoxicating liquor so that he 
would talk (Rec. 607). King then reported this con¬ 
versation to the District Attorney (Rec. 525). Both 
King and Akers then made aiSfidavits stating what had 
taken place and they were filed in the court the follow¬ 
ing day, November 1, 1928 (Rec. 600). The conversa¬ 
tion that occurred at the instance of King and Akers 
was one of the causes, and in truth the only real cause 
of the mistrial. Over the objection of the appellants 
the testimony relating to the Kidwell-King-Akers in¬ 
cident was introduced, although it was admitted that 
King was not interested in, or acting for any of the 
parties to the action, and was not there at the instance 
of, or on behalf of any of the appellants, nor to find 
out an3rthing fOr them (Rec. 611). Indeed their whole 
attitude was hostile to the appellants. What is most 
interesting was that this conversation of King and 
Akers, in violation of the court’s direction to the 
jurors not to talk about the case to any one, was the 
only act connected with the mistrial that amounted to 
a contempt of court. No proceeding was brought 
against King or Akers, and in fact they were given 
every protection by the court and the District Attor¬ 
ney. 


VI. 

* 

Concerning the Burns Agency’s Operative, 

McMullin. 

William J. McMullin was a witness for the prosecu¬ 
tion. His character was so discredited, and his testi- 
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mony is so unworthy of consideration that it should 
be unnecessary to discuss it but for the fact that he 
was sworn and testified as a witness. Our review] of 
it will be brief. 

In September, 1927, McMullin applied for a position 
as a detective or operative with the Burns Agency un¬ 
der the assumed name of ‘‘William V. Long” (Bee. 
634). He did this to hide the fact that he was an ex-clon- 
vict (Kec. 628) and because he had the year previpus 
applied for a position in the Burns agency under Ihis 
own name and his application had been refused. He not 
only forged the name of William V. Long, an acquaint¬ 
ance of his, to his application with the Burns Agency, 
but he used the character and references of Long^ so 
that, when an investigation was made by the Buims 
Agency before employing him, the character of Long 
was the one that was investigated. Long’s reputation 
was found to be excellent, hence McMullin was pm- 
ployed by the Burns Agency as William V. Long and 
not William J. McMullin. Under the name of Long 
his application was accepted, and he was sent to Wash¬ 
ington as one of the operatives on the work of keeping 
the jury in the criminal case under surveillance (Bee. 
614). He operated ten days, making a report each 
day, six of which were false as to the facts and hiii® 
false with respect to his expense accounts. The only 
one that did not contain a fraudulent expense account 
was the one made on October 28 when he worked with 
another operative, named Merritt, when it was im¬ 
possible for him to pad his account (Rec. 646). 

Based on one of his false reports, namely, the one 
of October 22, 1928, wherein he stated that he had job- 
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served juror Glasscock in company with one of the em¬ 
ployees of the Department of Justice, he came to Wash¬ 
ington after the mistrial had been ordered and not only 
made a false affidavit but forged the name of Long in 
doing so (Rec. 654). He admitted that the affidavit was 
false (Rec. 639) and denied making diagrams of the 
Flying Field (Rec. 640). In fact he said that he had 
never been there. He said that Ruddy gave him the 
false material to put in tliis report of October 22nd and 
the affidavit of November 3rd, while thev were both at 
the Harrington Hotel on the morning of October 22nd 
(Rec. 618). Ruddy’s denunciation of that is wholly 
justified, not only by the fact that Ruddy was not at 
the Harrington Hotel on the morning of the 22nd, but 
was at the Wardman Park Hotel with operative Rob¬ 
bins and the appellant Day (Rec. 767), but also by 
Judge Wright’s detailed and circumstantial account of 
liis preparation of the affidavit and by the testimony 
of Mr. Lodge, who was present when the affidavit was 
prepared and signed. 

“In November, 1927,” said Judge Wright on 
the stand, “I met the witness W. J. McMullin 
for the purpose of getting from him an affidavit 
in the contempt case. * * j McMul¬ 

lin on the 3rd of November about four o’clock at 
my office. He told me he had been at my office 
the day before, and I, not being there until after 
four, he had left and gone away. 

“I inquired as to his movements in the 
shadowing of Juror Glasscock. He told me 
that on the occasion which was identified as that 
upon which he had shadowed Glasscock to the 
flying field, that he had been in the vicinity of 
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Glasscock’s place of employment, Somerville’s 
Plumbing Supply establishment, that Glass¬ 
cock came out, entered his automobile, droyb 
through D Street to Pennsylvania Avenue; thajt 
he, McMullin, had observed a two-toned road¬ 
ster to which his attention was directed because 


it had forced itself in between him and Glass¬ 
cock’s car; that his attention was attracted bjv 
that as well as by the two-tones of the car, and 
while they were proceeding along Pennsylvania 
Avenue, he read the number, but that the traffic 
was somewhat congested and he did not haye 
the opportunity to put the number down on tlie 


Avenue, because he had to watch his drivin 



with both hands. As Glasscock turned north¬ 


wardly from Pennsylvania Avenue, the two- 
toned roadster followed him; that he, McMub 
lin, follow’ed the two-toned roadster. 'Eliere 
was practically no traffic on that street, and 
that he then took a card from his pocket with 
one hand and a lead pencil and noted down tlie 
car number on his card, the number which was 
in the affidavit, the license number of the twb- 
toned car. He said that Juror Glasscock drove 
to his house; the two-toned car went on without 
stopping. Glasscock came out with his vri^e 
and two children, entered his own car, and 
drove to the Potomac Flying Field in Virgini^. 
I said, ‘the flying field is not in Virginia, it is 
in Maryland.’ I did not know then that there 
was a flying field in Virginia, but I knew that 
there was one in Maryland, Bolling Field, be¬ 
cause I pass there twice a week every week. Bfe 
said ‘No, it is in Virginia.’ I said, ‘No, you 
are mistaken. You went across the Navy Yayd 
bridge, didn’t you, to get to it?’ I motioned 
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with my hand to the direction of the Navy Yard 
bridge. He said ‘No, I did not go across that 
bridge at all. I went across this bridge down 
here, the bridge that has a street car track on 
it, and right below it is a railroad bridge. That 
is the bridge I went across.’ He said, ‘At the 
other end of it, just at the left hand end of the 
bridge that I went over, is a large yacht club. 
There are a great many yachts.’ I knew that 
yacht club. That is the Corinthian Yacht Club, 
that there was a yacht club there, and I had oc¬ 
casion afterward to go to Alexandria, I think it 
was the 4th of December, being interested I no¬ 
ticed when I crossed the bridge whether or not 
there was a flying field over in that vicinity, 
and I saw, much to my surprise, that there was. 
It was the first time I ever knew that it was 
there. He told me that there was a parking 
space on both sides of the entrance to the flying 
field, and that there were five or six cars al¬ 
ready parked; that Juror Glasscock’s car was 
parked on the right of the entrance, but he, Mc- 
Mullin, undertook to park on the left of the en¬ 
trance so that Glasscock would not notice him. 
As he was parking, he noticed the same two- 
toned car that he had seen following Glasscock 
on the Avenue, coming up the street. After he 
had parked his car, he said that he alighted and 
walked around to the rear of the two-toned car 
and checked the number. Then he took out the 
card that he had written the number on and he 
checked the numbers, and they were the same. 
Then he looked towards Glasscock’s car and 
saw Glasscock out of his car, or rather a short 
distance from his car, in conference with a man, 
and that they talked fifteen or twenty minutes. 
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The man left Glasscock. McMullin watched hiin 
until he had entered the two-toned car. Then 
he drove away. He, McMullin, watched until 
Glasscock had entered his car and then he fol¬ 
lowed Glasscock home to his house. I ques¬ 
tioned him in very considerable detail, so that 
I had the story practically in mind, before |I 
undertook to dictate an affidavit. That was in 
my office on the afternoon of November 3rd.^’ 
• * # ‘‘After dinner I went to Mr. Ruddy :S 

room at the Wardman Park Hotel” * * I* 

“I took a pencil and asked McMullin to sit 
down at the other end of the table, wffiich he did. 
He sat down at my right; Mr. Lodge was a little 
bit behind me on my left. I wrote then in lead 
pencil, asking McMullin, perhaps six or eight 
lines in lead pencil, then called to Ruddy-— 
Ruddy was in the other room—and said, ‘Mf. 
Ruddy, we will save time if you will take this 
up and let the man at the typewriter be copj*’- 
ing this, and meanwdiile I will write another 
paragraph for you, and we vdll formulate the 
affidavit in that way and save time,’ because pL 
was in a hurry. I handed it to Mr. Ruddy and 
asked him if he had any more papers. He 'weht 
out in the other room and came back with somb 
Wardman Park Hotel paper, and I wrote on the 
back of it. I would write about a paragraph, 
and I suppose I wrote, oh, at least five or six 
different sheets of paper, inquiring with great 
particularity of McMullin at the time, and when. 
I would finish the paragraph I would read if; 
over to him and say ‘Novr, have I got that 
right?’ If there is any change of phraseology, 
—I do not recall that there was any—it was, of 
course, corrected. Then I would call Ruddy 
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and Ruddy would take that paper out to the 
man in the other room, and I would start to 
write another series of lines, six, eight, nine, 
ten, or whatever it was, until I got to another 
period, and Ruddy would take that out. ^lean- 
while I told—my impression is I told Ruddy to 
telephone for Mr. ^Moore, who is the managing 
director of the Wardman Park Hotel, and who 
lives at the Wardman Park Hotel, and who is a 
notary public. I think he telephoned for Mr. 
Moore; at any rate, Mr. Moore came in but not, 
my recollection is, until after I had completed 
the writing of the affidavit. I do not recall 
whether Moore was there when McMullin and I 
were reading the affidavit over or not, because I 
sat with mv back to the door and mv face to the 
window. Mr. Shoemaker brought in the finished 
affidavit, with at least one carbon, and perhaps 
more. I have one carbon which I got at that 
time. I handed the original affidavit to McMul¬ 
lin and read the carbon—not aloud. I said 
‘Now, read it over. Read it with care.’ I read 
the carbon as he was reading the original. When 
he had finished reading it he said ‘That is all 
right,’ and started to take up the pen and sign 
it. Mr. Lodge said, ‘Let me see that before you 
sign it,’ and Mr. Lodge took it and read it and 
said ‘That is all right; that is just what you 
have said, McMullin.’ McMullin signed the af¬ 
fidavit. During the time that I was at the table, 
I have forgotten at just what period, McMullin 
took a piece of paper and drew a diagram of the 
entrance to the Flying Field and showed Mr. 
Lodge where Glasscock’s car was parked and 
where his car was parked. Long is the name he 
used and I called him ‘Long.’ I saw the diagram 
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lie drew, and heard the discussion between them; 
while he was drawing it. He had done the samej 
thing in my office in a general way. When I toldj 
him that there was no Flying Field over there; 
in Virginia but the Flying Field was in Mary-i 
land, he told me about going over the bridge; 
that had a yacht club at the other end of it at! 
the left hand end of the bridge, and he took a) 
piece of paper that was on my desk and a pencil,! 
and he said ‘Here is the end of the bridge, and 
a street runs on that way, and another street; 
turns around this way, and here is the Flying' 
Field,’ and he drew the entrance way. He said; 
‘Glasscock’s car was over here and I parked: 
over here, and that is where I saw this two-| 
toned car when it was parked.’ I did not go; 
to the entrance of the Flying Field. I had oc-l 
casion to go to Alexandria one afternoon to at-| 
tend to some corporate meetings, and I drove! 
the straight road from the end of the bridge. II 
understand the entrance to the Flying Field is! 
on another road wdiich you turn off to the right,! 
and it is around the corner. I did not go around! 
the corner, but I saw the sign up of the Flyingj 
Field. McMullin explained the location of the! 
buildings at the Flying Field to Mr. Lodge. He| 
did not explain any buildings to me in my office.! 
Long read over the affidavit thoroughly, word' 
for word. Lodge read it too. Every word of| 
the affidavit was gotten from McMullin himself.! 
He didn’t have any report at my office, but he! 
had the original report from New York at thej 
hotel. When I was writing the affidavit in sec-i 
tions, when I would read a section to him, I 
would ask, ‘Is this right?’ I don’t suppose I! 
used the word ‘true’. I had no suspicion it wasj 
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not true. There is no doubt McMullin kne'w 
every word that was in that affidavit and every 
word he told me was correct with the idea he 
was going to swear to it. He came to my office 
on November 2nd when I was not there. He 
said that I telephoned Ruddy from my office 
while he was in my office. I did not. I did not 
telephone Ruddy. Welchans was with him a 
part of the time when he was in my office. 
* * * I had no communication with the 

BurnSj either direct or indirect^ about this affi¬ 
davit before it teas prepared. I could have 
found the Potomac Flijing Field entirely from 
the description McMidlin gave me. I had not 
talked ivith anybody tvho is connected with the 
Burns Agency except Long^ or McMullin about 
drawing this affidavit, prior to the time it was 
drawn^^ (Rec. 730, 731, 732, 733, 734, 735, 736). 


Lodge, a reputable member of the Bar of the District 
of Columbia, testified that he was present at the Ward- 
man Park Hotel when Judge Wright drew the affidavit 
and McMullin signed it. He said: 

“McMullin, at Wardman Park when the af¬ 
fidavit was prepared, read it paragraph by 
paragraph before it was typewritten and after 
it was typewritten. I sat at the same table with 
Judge Wright when he drew the affidavit. He 
drew it in sections, paragraph by paragraph. 
On each occasion when it was brought back from 
the typewriter McMullin read it again, and read 
it before it went out to the typewriter. I knew 
Mr. Moore, the notary, by sight, but not persoh- 

allv. 7 did not see or talk to William J. Burns 

•> 

or Sherman Burns about making of that af- 
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fidavit/^ * * * I was never authorized of 

directed either hy William J. Burns or Shermcm 
Burns or Charles L. Veitsch to deliver those 
affidavits to Justice Siddons. I hadnH talked td 
them.’^ * * • (Eec. 738). 

“McMullin drew another diagram at the 
Wardman Park on the occasion of the drawing 
of the affidavit. It vras in detail, like the other 
one, and substantial!}’ the same. I had neveij 
heard of the Potomac Flying Field prior tp 
either one of those occasions. Since this trial 
began I went dow’n there to examine it with a 
view of seeing how it fitted in with his descrip4 
tion. I found that the location of the things at 
the flying field complied accurately with the de^ 
scriptions given by McMullin. ” * * 

‘ ‘ When I went to the Potomac Flying Field in 
Virginia, I crossed the 14th Street railroad 
bridge. This is a street railway track on thall 
bridge. There is a street railway bridge a little 
to the left of that bridge as you go across to 
Virginia. There is a yacht club and a large num4 
ber of boats congregated together on the left 
side of the bridge that you cross on the Virgini^ 
shore. The Potomac Flying Field is a half or 
three-quarters of a mile from the Virginia end 
of that bridge. As you leave the bridge on thp 
Virginia end of that bridge, there are two roadsj 
one which goes to the left, which takes you intP 
Alexandria; the other to the right goes up to^ 
ward the radio station and passes the Potomac 
Flying Field. The entrance to the flying field is 
on the right-hand road^’ (Rec. 738, 739). 

McMullin was proved to be a self-confessed perjurei^ 
(Rec. 639), forger and ex-convict (Rec. 628). He testi-l 

I 

i 

I 

I 

j 
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fied falsely about the length of time he spent in the 
Ohio Penitentiary (Eec. 702). Defendants offered to 
show that tliis man was a deserter from the United 
States Army, a bigamist, and a man engaged in all 
manner of' fraudulent enterprises. Four witnesses, 
Willic\m y. Long (Rec. 705), Harry F. Stahl (Rec. 708), 
Mrs. Janet Lantz (Rec. 709), and A. Lincoln Till (Rec. 
710) (who, by the way, was one of the references which 
^Ic^lulliii gave when he applied for em^doyment in 
the Burns Agency under the name of ^‘William V. 
Long’O testified that they were acquainted with Mc- 
Mullin, that they knew McMullin’s reputation for 
truth and veracity was very bad, and that they would 
not believe him under oath. 

Generally and finally we charge that his testimony 

was so discredited and unworthy of belief that the 

/ 

Trial Justice did not consider and could not have 
considered him or his testimony in rendering his judg¬ 
ment against the accused or any of them. 

VII. 

Concerning the Filing of the McMullin Affidavit. 

During the trial no attempt whatever was made nor 
was there any evidence tending to place the burden of 
preparing and filing the McMullin affidavit on this ap¬ 
pellant, but it was attempted to show that William J. 
Bums was solely to blame; nor did the trial justice in 
his opinion find or charge that appellant had anything 
to do with the filing of the affidavit. 
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It was further shown by the testimony that the af¬ 
fidavit was filed some time after the main case had 
been concluded and there was nothing pending befofe 
the court, but the most important fact here to be noted 
is that it was 'not filed by any of the respo'ndents, but 
by the trial justice himself. Judge Siddons, during tile 
proceedings, said: ‘‘It was filed by the court. I fildd 
it. It was never asked to be filed and I filed it’’ (Rec. 
1, Addition). | 

I 

VIII. 

j 

The Activities of this Appellant, j 

W. Sherman Burns. i 

i 

It appears elsewhere in this statement of facts that 
this appellant limited the scope of the emplo^unent by 

I 

his original instructions to Ruddy, and then by his 
checking up these instructions to Ruddy to see that liis 
understanding of the scope of the employment was cor¬ 
rect. He went even further. After his talk with Day 
he called Mr. Scanlon, the manager of the New Yojrk 
oflSce of the Burns Agency, and talked over with him 
the selection of the personnel of the operatives to be 
employed. He told Mr. Scanlon that it was to be 
purely a surveillance job and that he wanted “shadoV” 
men, and that the men who were to come to Washing¬ 
ton would be instructed not to come in contact mth any 
of the jurors or embarrass them in any way and that 
if a juror became aware that he was being shadowed 
the operative should walk away and discontinue ^he 
surveillance (Rec. 776). 

3 ; . ! 
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He did not take any part in the activities of the 
Agency in coiinection with the work in Washington be¬ 
tween October 18th, the night mi which he had his 
talk with Euddy, and October SK/tlie day on which 
the records of the Agency were seized (Eec. 778). He 
did not read any of the reports until November 2 (Eec. 
778) (after the mistrial). He never saw the O’Eeilly 
report on juror Kern or any other report on that juror 
until November 7th when Mr. Burkinshaw, the assistant 
district attorney, showed them to him when this ap¬ 
pellant appeared before the grand jury (Eec. 778). On 
November 3rd he sent McMullin’s report of October 
22nd to Washington by special messenger at the re¬ 
quest of Euddy, who said that the client’s attorney 
wanted the original written report immediately. He 
did not know that they wanted it as a basis of an af¬ 
fidavit; and he learned for the lirst time on November 
5th that the affidavit had been made by McMullin (Eec. 
784). When he sent the report to Washington he had 
no knowledge or suspicion that there was anything 
wrong or inaccurate about the report (Eec. 778). 
When Euddy informed this appellant that he, Euddy, 
had been taken before the grand jury, this appellant 
told him to turn over everything he had to the grand 
jury for its use (Eec. 784, 785). This appellant did 
not at any time authorize Euddy or O’Eeilly or Day, 
or anyone else, to do any work or engage in any activi¬ 
ties for the Bums Agency or for him personally, other 
than to shadow’ the jury in the manner set forth in 
his instructions to his subordinates (Eec. 777). He 
never knew’ of or authorized or countenanced the in- 
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I 



sertion of false statements in the McMnllin reporfts, 
either by or through Ruddy or anybody else in the 
Burns Agency (Rec. 778). At no time between ^ilo- 
vember 7th or 8th did he know or suspect that dny 
of the operatives connected with the work of shadow¬ 
ing the jury had to any extent inserted false informa¬ 
tion in any of their reports. He never heard any re¬ 
ports challenged until juror Glasscock and H. R. Lamb, 
an employee in the Department of Justice, challenged 
the McMullin report when they appeared before the 
grand jury on November 7th (Rec. 778). Beyond the 
first conversation, he had no communication, directly 
or indirectly, with Day regarding the Fall-Sinclair 
criminal case, nor did he have any conversation at I all 
with Mr. Sinclair (Rec. 786). To briefly summarise: 
This appellant, as the manager of the Burns Agency, 
merely accepted the employment: and, accepting! it, 
strictly defined its limitation. He had no part in the mak¬ 
ing or disposition of the so-called McMullin affidaiut, 
other than to send down the report from which it ^yas 
made, not knowing what was to be done with it. After 
the seizure of the records he cooperated in every way 

with the District Attorney. The District Attorney^ in 

! 

addressing the court, said, ^‘and with respect to Sher¬ 
man Bums, I feel that when he was summoned before 
the grand jury that he did bring the papers and records 
that were called for. I feel ditferently towards him for 
that reason than towards any of the others, and| in 

t 

the presentation of the matter before the grand jury 
he cooperated very extensively with the District At¬ 
torney” (Rec. 856). 
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IX. 

CONCEENING THE PkaCTICE IX THE DePAKTMEXT OF 

Justice of Sh^u)owixg Jurors. 

It became apparent from the outset of the case that 
the trial justice was of the opinion that the mer« 
shadowing of jurors, irrespective of the effect such 
shadowing might have had on the due administration 
of justice, was contempt of court. Indeed, he so ruled 
at the veiy beginning of the proceeding, and the major 
portion of the trial was taken up vdili testimony that 
related purely to the surveillance of jurors. This testi- 
monv was admitted and considered bv the court, over 
the objection of all the respondents, counsel taking tlie 
position that before such testimony could be intro¬ 
duced or considered it would have to be shown that the 
particular acts complained of obstructed, or tended to 
obstruct the administration of justice. When it came 
time for the respondents below to introduce testimony 
it became necessary, to meet the evidence offered by 
the Government, to show that the practice of shadow¬ 
ing jurors, even by the Government, in criminal cases 
was one of long standing, and not an assault upon the 
administration of justice, as the court was bent upon 
deciding, and as the District Attorney contended. To 
accomplish this a large number of witnesses, consisting 
of two former chiefs of the Bureau of Investigation 
with the Department of Justice and thirteen former 
special agents or detectives of that Bureau were of¬ 
fered as Tsntnesses, and by them testimony was prof- 
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fered that a practice existed in the Department of 
Justice, extending over such a long period of years 
as to ripen into a custom, of shadowing jurors I in 
criminal cases and keeping them under a close, iiiti- 

I 

mate surveillance, or to use the language of the trial 
justice, ^‘espionage”—in other words, observing the 
jurors exactly as was done by the appellants in the 
Sinclair-Fall case. 

I 

Testimony was proffered to show that three or four 
years ago, in the very court room in which the con¬ 
tempt case was tried, the same District Attorney \yho 
prosecuted this appellant below had ordered atid 
directed that not only the jurors in a certain criminal 
case be kept under a close and intimate espionage, 
but counsel for the defense as well. Manv other lin- 

*' i 

stances of shadowing jurors by the Government were 
offered, but in evtery instance the court refused to ad¬ 
mit the testimony over the objection of counsel. The 

i 

testimony of this character was offered to show the 
custom of the Department of Justic^e and to purge the 
respondents of contempt, and also to minimize the 
character of the contempt and mitigate any punish¬ 
ment that might be imposed by the court. This prof¬ 
fered and rejected testimony appears on the following 
pages of the Record: 712, 716, 719, 721, 723, 751, 787, 
790, 793, 797, 799, 802, 803, 804 and 805. i 

The testimony of Mr. A. Bruce Bielaski, a former 
chief of the Bureau of Investigation of the Depart¬ 
ment of Justice from April, 1910, to February, 1919, 
is an example of the testimony that was offered ajnd 
excluded. In part it is as follows: 
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‘‘Q. During the time that you were chief of 
the Bureau of Investigation of the Department 
of Justice do you know as a fact that it was 
the custom and practice of the Department, 
upon request being made by special agents in 
the field, or by tlie United States District At- 
tornevs in the several districts of the United 
States, to assign men to shadow jurors who 
were sitting in cases which the United States 
was prosecuting individuals or corporations 
for alleged crimes and offenses against the 
United States? 

“Mr. Gordon: AVe object, if the court please. 

“Mr. Hoover: We make the offer that if the 
witness were permitted to answer he would 
testify that he did know that such a custom 
and practice had existed, and we offer to prove 
that on the ground, first, that the usage, ex¬ 
tending over this period of years, had ripened 
into a custom, and that that custom became the 
law, and that being so there should be no con¬ 
tempt of court under the facts in this case as 
related to the question of usage. Your Honor 
has already ruled on that. In addition to that, 
I offer it on this ground that in a case where a 
man is charged with contempt of court, he has 
the right during the proceedings investigating 
the matter of contempt, to offer any evidence 
which may tend to purge him of the contempt, 
either by minimizing the character of the con¬ 
tempt: or mitigating any punishment that' 
might be imposed by the court. We offer it on 
both grounds, may it please the court.” 

The objection was sustained and exception duly 
noted. 
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^‘Mr. Douglas: I make the same offer on be¬ 
half of Burns and reserve an exception. 

^^Mr. Wright: Mr. Day also makes the same 
offer and notes an exception. 

I ask the witness this question subject ;to 
your Honor’s ruling, if it is not a fact that dur¬ 
ing the time that you were the chief of the bu¬ 
reau of Investigation of the Department of Jus¬ 
tice, over the period of 1912-1919, as you have 
testified, that representations were made by 
men in charge of special agents, or by special 
agents, of activities of these special agents |in 
shadowung jurors who w^ere selected and svroni 
in criminal cases in which the United States w^^s 
prosecuting its citizens for alleged violation |of 
the law, and that such representations were 
brought to the attention of the Attorney Gep- 
eral who w’as in office at the time when such ife- 
ports w^ere received in the Department of Jus¬ 
tice?” 


The question was objected to on the same groun(^s, 
the objection sustained and exception duly noted by 

all respondents. ' 

1 

Did or did not the several Attorneys 
General who w’ere in the office during the time 
that you w-ere in office, in the incumbency bf 
your office in the Bureau of Investigation in the 
Department of Justice, know of or approve tjie 
custom of shadowing empanelled jurors by tjie 
United States representatives?” 

The question was objected to on the same ground, 
the objection sustained and exception duly noted by 
all the respondents, and the proffer made that the wit- 


I 
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ness would say that they did if permitted to answer 
(Kec. 788, 789, 790). 


X. 

The Courtis Ruling. 

After the conclusion of the evidence, the trial court 
rendered his finding of law and fact in the form of an 
opinion given in open court; and after motions duly 
made to discharge this appellant, and exceptions duly 
noted to the findings of law and fact, this appellant 
was adjudged guilty of contempt of court, and was 
sentenced to pay a fine of $1,000. The opinion of the 
court will be discussed in detail in a subsequent portion 
of this brief. 


ASSIGNMENTS OF ERROR. 

The respondent, W. Sherman Burns, having ap¬ 
pealed to the Court of Appeals of the District of Co¬ 
lumbia from the final judgment entered in the above 
entitled cause, files this, his assignments of error and 
says that in;the trial of said cause and in the render¬ 
ing of the final judgment therein the trial court erred 
as follows: 

1. In overruling the motion to dismiss the petition 
and discharge the rule made at the opening of the 
hearing. 

2. In overruling the motion to dismiss the petition 
and discharge the rule made at the close of the Gov¬ 
ernment’s case. 
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I 

3. In overruling the motion to dismiss the petition 
and discharge the rule made at the close of the entire 

I 

case. i 

I 

) 

_ % ' 

4. In the finding of fact that W. Sherman Burns was 

guilty of contempt of court. I 


5. In finding as a matter of law that W. Sherman 

Burns was guilty of contempt of court. | 

6. In not holding as a matter of fact and law that 

W. Sherman Burns was not guilty of any act or acts 
constituting contempt of court. I 

7. In holding that the shadowing or the keeping un¬ 
der surveillance the members of a jury in a criminal 
case per se constituted a contempt of court. 


8. In holding that the acts done by W. Sherman 
Burns in the Fall-SincLair criminal case obstructed br 
tended to obstruct the due administration of justice ko 

as to constitute contempt of court. I 

9. In not holding that the acts done by W. Shermbn 
Burns in the Fall-Sinclair criminal case neither ob¬ 
structed nor tended to obstruct the due administration 
of justice so as to constitute contempt of court. 


10. In refusing to admit in evidence testimony edu¬ 
ce rning the practice of the Department of Justice of 
the United States with respect to the shadowing pf 
juries in criminal cases during the trial thereof. 


11. In refusing to admit testimony tending to proye 
that W. Sherman Burns had knowledge of the practice 
of the Department of Justice of the United States |of 


j 

i 
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shadowing juries in criminal cases before he accepted 
the employment by Mr. H. M. Day for the Burns 
Agency. 

12. -In refusing to admit testimony that W. Sherman 
Bums did not, -when he sent C. G. Ruddy to the re¬ 
spondent, H. M. Day, intend to turn the Burns x\gency 
over to Day for Day to do with it as he pleased. 

13. In admitting in evidence the original and carbon 
copies of the reports of the operatiX’es of the Burns 
Agency. 

14. In admitting evidence concerning the so-called 
King-Akers-Kidwell incident. 

15. In admitting evidence concerning the alleged 
falsity, incorrectness, or inaccuracies of the reports 
of the operatives of the Burns Agency. 

16. In admitting in evidence testimony relating to 
things said and done by, and the conduct of W. Sher¬ 
man Burns after the discharge of the jury as constitut¬ 
ing acts of contempt of court. 

17. In refusing to admit evidence that immediately 
subsequent to the dismissal of the jury in the Fall- 
Sinclair criminal case all the jurors therein'had stated 
one to the other and agreed among themselves that at 
no time during the said trial were they conscious of 
being shadowed or followed. 

18. In admitting evidence concerning the suspicion 
of Juror Herzog that during the Fall-Sinclair criminal 
case he vras on one occasion followed by some one; 
and the testimony of Juror Bailey to the effect that 
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on one occasion on October 28, 1927, during the Fall- 
Sinclair criminal case she was observed by some un¬ 
known person. i 

19. In admitting testimony of a conversation in the 
petit jury room between Jurors Heaton, Bailey arid 
Kidwell during the Fall-Sinclair criminal case. 

I 

20. In refusing to admit testimonv on cross-exarri- 
ination of Frank J. O’Reilly, one of the operatives, of 

what was actually said between O’Reilly and the father 

1 

and mother of Juror Kidwell on the occasion of the 
visit of O’Reilly to the barber shop of the elder Kid- 
well and to the home of the mother. I 

21. In admitting the testimony of Juror Kidwell 
concerning an incident in the Museum Grounds and an 
incident at the west end of the Court House, both 
alleged to have taken place during the Fall-Sinclair 
criminal case. 

22. In refusing to grant the motion to strike out t|ie 
testimony of Britten Browne, Robert Dove, Mrs. 
Rawzee, Carl S. Anderson and Donald Woodward cori- 
cerning an investigation of the property of Jurbr 
Kern. 

I 

23. In refusing to grant the motion to strike out the 

O’Reilly report of October 28, 1927 (Government’s 
Exhibit 170) concerning Juror Kern. i 

24. In admitting in evidence the alleged false affi¬ 
davit of William J. McMullin and the affidavit lof 
Frank J. O’Reilly. 
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25. In sustaining objections to questions in the cross- 
examination of W. J. McMullin seeking to elicit the 
fact that McMullin had visited the Government’s coun¬ 
sel in the Fall-Sinclair case before he, McMullin, made 
the alleged false affidavit and was directed by the Gov¬ 
ernment’s counsel to make such affidavit. 

26. In refusing to admit testimony conceniing the 
details of the making of the McMullin affidavit. 

27. In refusing to admit testimony concerning the 
several applications of W. J. McMullin for work with 
the Burns Agency, and concerning his i)rior life, his 
convictions of crime and his commission of various 
offenses, including his desertion from the army, all to 
discredit him as a witness. 

28. In admitting the testimony of W. J. McMullin 
concerning who had directed him to put false state¬ 
ments in his reports of October 19, 20 and 21, 1927. 

29. In admitting testimony of W. J. McMullin con¬ 
cerning the alleged conversations between himself and 
C. G. Buddy. 

30. In refusing to comply with the formal applica¬ 
tion to the trial justice that he observe AV. J. McMul¬ 
lin’s applications to the Bums Agency in 1925 and 1927 
in respect to various words, to test McMullin’s credi¬ 
bility in saying he did not write the application of 
1925. 

31. In refusing to admit the record of AVilliam J. 
McMullin in the AVar Department for the purpose of 
discrediting him as a witness. 
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32. In refusing to admit in evidence W. J. McMul-i 

lin’s application for employment in the Bums Agency | 
in 1925. I 

33. In refusing to admit in evidence W. J. Me-; 
Mullin’s application for employment to the Bums | 
Agency in 1927. 

34. In refusing to admit in evidence the certificate; 
of parole of W. J. McMullin from the Ohio State' 
Penitentiary. 

35. In refusing to admit in evidence A. Lincoln Till’s 
recommendation of the real 'William V. Long to the 
Burns Agency. 

36. In refusing to admit in evidence the testimony of 
S. M. Current, AVilliam V. Long, Harry F. Stahl, 
Thomas E. Lodge and Charles G. Ruddy for the pur¬ 
pose of contradicting and discrediting W. J. McMullin. 

ARGUMENT. 

I. 

THE PETITION DID NOT ALLEGE FACTS CON¬ 
STITUTING CONTEMPT OF COURT. 

(Assignment of Error No. 1.) 

The petition upon which the contempt proceedings 
below are based is utterly lacking in any averment or 
suggestion that any contact, direct or indirect, was ever 
made or established by the respondents or anyone act¬ 
ing in their behalf. There is no charge that any ^uror 
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was ever conscious of being observed. It is devoid 
of any allegation charging obstruction of, or any ten¬ 
dency to obstruct the administration of justice. If it 
charges an}i:hing, it is an observation of the jury, at 
the instance of the appellants, by a group of detectives 
during the trial of Fall-Sinclair criminal proceeding. 

The allegations of the petition constitutef an attempt 
to charge Si conspiracy to commit a contempt of court 
and nothing more. This is not sufficient. Conspiracy 
to commit a contempt of court is not contempt of court. 
The designs of the conspirators must be carried into 
action and effect, and the acts done must in themselves 
obstruct, or directlv tend to obstruct the due adminis- 
tration of justice and the petition must so allege. This 
is axiomatic. It is vevY clear that the Government mis- 
construed its cause of action and Labored under the 
impression that if it could sustain the charge that the 
respondents had entered into a conspiracy to commit 
a contempt of court, that they could be convicted of 
criminal contempt of court. This is apparent from 
the remarks of the District Attorney in his opening 
statement (Eec. 76, 77 and 78). 

The motion to dismiss the petition made at the out¬ 
set of the trial should have been granted because the 
facts as alleged therein do not constitute a contempt 
of court. The same legal propositions that were in¬ 
volved in the consideration by the court of the motion 
to dismiss the petition were involved in the argument of 
the law bearing on the court’s ruling in overruling the 
motion to discharge the appellants at the conclusion 
of the Government’s case, and the motion made at the 
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end of the whole case, and for convenience these quest 
tions of law are considered, and this court is respect^ 
fully referred to, the following division of our arguf 
ment. | 

II. I 

THERE WAS NO EVIDENCE ADDUCED AT THE 
TRIAL BELOW UPON WHICH THE FINDINGS 
OF THE COURT CAN BE LEGALLY BASED. I 

(Assignments of Error Numbers 2 to 9, Inclusive, and 
Numbers 12, 13, and 14 to 23, Inclusive, and 2$ 
and 29.) 

(1) Power of Federal Courts to Punish for 

I 

Contempt. I 

j 

i 

It is recognized that the Federal courts have inherent^ 
joint power to punish persons for contempt of court.! 

i 

It was so stated by Mr. Justice Field in Ex Partd 
Robinson, 19 Wall., 505, 513; 22 L. Ed., 205, as follows:! 

‘‘The power to punish for contempt is inherent' 
in all courts; its existence is essential to the! 
preservation of order in judicial proceedings,! 
and to the enforcement of the judgments, orders! 
and writs of the court, and consequently to the! 
due administration of justice. The moment the! 
courts of the United States were called into ex-1 
istence and invested with jurisdiction over any; 
subject, they become possessed of this power.’’! 

j 

See also: I 

Ex parte Terry, 128 U. S., 289. 

Erlenhecher et al, vs. District Court, 136 U. S.,i 
267. ! 
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Under the Judicial Code of 1789 the Federal courts 
were vested 's^dth power to punish, by fine or imprison¬ 
ment, at the discretion of the court, all contempts of 
authority. Because of the adoption of a practice by 
certain Federal judges, prior to 1831, of punishing, as 
contempt, criticism of themselves or of their decisions, 
such as imprisonment by District Judge Peck of an 
attornev who had criticized one of his decisions. Con- 
gress in 1831 enacted a statute to limit the power to 
punish for contempt in the Federal courts. This stat¬ 
ute, originally cited as 4 Stat., 487, was reenacted, 
without change, in its substantive provisions as Section 
268 of the Judicial Code. It reads as follows: 

‘‘Administration of Oaths: Contempts. The 
courts shall have power to impose and admin¬ 
ister all necessaiw oaths, and to punish by fine 
or imprisonment, at the discretion of the court, 
contempts of their authority. Such power to 
punish contempts shall not be construed to ex¬ 
tend to any cases except the misbehavior of any 
person in their presence, or so near thereto as 
to obstruct the administration of justice, the 
misbeha^dor of any of the officers of said courts 
in their official transactions, and the disobedi¬ 
ence or resistance by any such officer, or by any 
party, juror, witness, or other person to any 
lawful writ, process, order, rule, decree, or com¬ 
mand of the said courts (R. S. 725; Mar. 3, 
1911, c. 231, 268, 36 Stat. 1163).” 

While this section was undoubtedly intended to be 
one of limitation upon the power of the Federal courts 
(see Cuyler vs, Atlantic et al. R, Co., 131 Fed., 97, and 
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Ex parte Rohmson, supra)^ the Supreme Court of thO 
United States, in the recent case of Toledo Newspaper 
Company vs. United States, 247 U. S., 407, commenting 
upon the effect of the statute, said: 

• i 

“The provision conferred no power not alh 
ready granted and imposed no limitation not 
already existing. In other words, it served but 
to plainly mark the boundaries of the existing 
authority resulting from and controlled by the 
grants which the Constitution made and the 
limitations which it imposed. * * * The 

provision, therefore, conformably to the whole 
history of the country, not minimizing the con¬ 
stitutional limitations, not restricting or quali¬ 
fying the powers granted, by necessary implica¬ 
tion recognized and sanctioned the existence of 
the right of self-preservation; that is, the power 
to restrain acts tending to obstruct and preveiit 
the untrammeled and unprejudiced exercise o|f 
the judicial power given by summarily treating 
such acts as a contempt and punishing accord¬ 
ingly."’ 

i 

I 

I 

But while the power of Federal courts to punish 
for contempt is inherent and recognized, it is a power 
which must be used sparingly and with great caution 
and deliberation. To quote the language of the coutt 
in Phillips Sheet, etc., Co, vs. Amalgamated Associk- 
tion of Iron, Steel, etc.. Workers, 208 Fed., 335: 

“The purpose in invoking the exercise of such 
power is the enforcement of law and of lawful 
orders and the punishment of acts of disobedi¬ 
ence. A court thus called upon to enforce the 
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law may itself keep well within its limits. It 
is not a party to the proceeding. In punishing 
• for contempt, the judge acts impersonally and 
has no interest or concern other than the law 
should be obeyed and enforced. To justify pun- 
isliment * * the charge against the ac¬ 

cused and the court of procedure must meet 
legal requirements, and the proof must coniform 
to the settled rules of evidence/^ (Italics ours). 

And in Gompers vs. Buck^s Stove <& Range Co., 221 
U. S., 418: 

*'The amplitude of the power is a cojiunaoid 
never to exert it tuhere it is not necessay'y or 
proper.^" (Italics ours). 

So in the case of In re Gitkins, 164 Fed., 71, 75, the 
court said: 

‘‘The power of the courts to punish for con¬ 
tempt has always been looked on in this country 
with much jealousy and a very strong disposi¬ 
tion shovTL in all jurisdictions to restrain it. 
It has been declared to be arbitrary in its nature 
(Batchelder vs. Moore, 42 Cal. 412) and to be 
an exception to the provisions of the Constitu¬ 
tion of the United States and not to be extended 
in the least degree beyond limits imposed by the 
statute {Boyd vs. Glucklich, 116 Fed., 136). 
* * ,* proceeding is in its nature crimi¬ 

nal and must be governed by the strict rules of 
construction employed in criminal cases.” 

Anderson, Circuit Judge, in the recent case of Koll 
vs. United States, 8 Fed., 2nd Series, 20, 24, held: 
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“We may observe, generally, that it is now 
settled by decisions of the highest court in the 
land that the broad, almost unlimited, power tb 
punish summarily for contempt, asserted bt 
many courts, may constitutionally be, and has 
been, limited by legislative enactment. It is 
now beyond question that the Act of 1831 ( Jur 
dicial Code, p. 268) and sections 21, 22 of the 
Cla^don Act of October 15, 1914 (38 Stat., 738 
(Comp. St. p. 1245a, 1245^)) are, in the federal 
courts, valid restrictions on powers which many 
courts have asserted as inherent in all real 
courts. 

“Another recent and significant decision showi- 
ing the critical care with which the Supreme 
Court of the United States is now guarding this 
vitally necessary, but highly dangerous, power 
to punish for contempt, is Cooke vs. Uniteifl 
States, 267 U. S., 517; 45 S. Ct. 390; 60 L. Edl, 
767, decided April 13, 1925.” 

(2) In Criminal Contempt Proceedings the Accused 
IS Presumed to be Innocent and his Guilt Must 

BE Proved Beyond a Reasonable Doubt. I 

i 

The above principle was announced by the Unite^ 
States Supreme Court in Gompers vs. Buck^s Stove ^ 
Range Company, supra, as follows: 

“Without deciding what may be the rule in 
civil contempt, it is certain that in proceedings 
for criminal contempt the defendant is pre¬ 
sumed to be innocent, he must be proved to be 
guilty beyond a reasonable doubt, and cannot 
be compelled to testify against himself.” 


And in tlie recent case in this court of Lombardo vs. 
United States, decided on November 5, 9128, and re¬ 
ported in 56 W. L. R. 833, Mr. Justice Robb, speaking 
for the court, said: 

“Counsel for the Government frankly con¬ 
cede that in criminal contempt as in criminal 
cases the presumption of innocence obtains and 
that proof of guilt must be beyond a reasonable 
doubt. (See Gompers vs. Buck^s Stove S RoAige 
Co., 221 U. S., 418; Michaelson vs. United States 
ex rel, Chicago, St. Paul, Minneapolis Omaha 
Raihcay Company, 266 U. S., 42).” 

This rule is so firmly established that it is hardly 
necessary to cite any decisions—certainly no others 
than above. 

(3) The Essential Characteristic of an Act of Con¬ 
tempt IS Its Tendency to Obstruct the Admin¬ 
istration OF Justice. 

Section 268 of the Judicial Code, which limits the 
power of the Federal Courts to punish for contempt, 
states that this power “shall not be construed to ex¬ 
tend to any cases except the misbehavior of any person 
in their presence, or so near thereto as to obstruct the 
administration of justice,” or misbehavior of officers 
of court, or the disobedience to a specific order or com¬ 
mand of the court. The acts which these respondents 
were charged with having committed were not done in 
disobedience of any order of the court. Nor were the 
acts committed “in the presence of the court.” 
Therefore, before they can be considered in contempt, 
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their acts must be shown to have had the tendency “to 
obstruct the administration of justice.” As was said 
by the Court in Cornish vs. United States, 299 F^d. 
283, 284: | 

Where there is a prosecution, as for con¬ 
tempt, under section 268, Judicial Code (Cornp. 
St. Par. 1245), and where it is not claimed that 
the alleged misbehavior was committed in the 
l^hyscial presence of the court, or constituted 
disobedience to an order, it is essential that the 
misbehavior shall have been ‘ so near thereto as 
to obstruct the administration of justice.’ ” i 

This “tendency to obstruct the administration lof 
justice ’ ’ is the one essential characteristic of contempt 
of court. Unless this element is present no act of con¬ 
tempt can be held to have been committed; whiJe if tjhie 
element is present the act is generally held to consti¬ 
tute contempt, regardless of the presence or absenlce 
of any other factors. 

So, for example, we find the Supreme Court of the 
State of Mississippi holding that being in a courtroom 
in an intoxicated condition does not constitute con¬ 
tempt of court, if the fact is not brought to the atten- 

i 

tion of the court, and the business of the court is in 
no way interrupted. This was decided in the case pi 
Neely vs. State, 98 Miss., 816; 36 L. B. A. (N. S.), 138. 
“A direct contempt,” said the court in that ca$e, 
“consists of such conduct or language on the part lof 
the contemner as interferes with the orderly adminis¬ 
tration of justice. # * * There can he no such 

contempt of court unless the trial judge is conscious 

i 

of it,’^ (Italics ours), j 
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And in Hariuell vs. State, 78 Tenn., 544, it was held 
that while any attempt to control the action of the 
grand jury is contempt of court, a mere inquirj^ of a 
grand juror as to what had taken place in relation to 
a particular case is not. 

Again it was held in ex parte Wright, 64 Tex. Cr. 
Rep., 171, that where, in contempt proceedings in the 
district court, for interfering with one of the special 
veniremen, the testimony of the veniremen did not 
indicate that relator undertook to influence him, or 
even to talk about the case in which he was summoned 
in any way; but the conversation between the juror 
and relator was that the latter said ‘‘You are on the 
jury next week,” to which the juror replied, “Yes, I 
know I am, ’ ^ when they separated, the same was insuf¬ 
ficient to support the judgment for contempt. 

On the other hand, it has been decided by the Fed¬ 
eral Courts that the clause “ ‘so near the presence of 
the court as to obstruct the administration of justice’ 
applies to all acts of misbehavior, vrhose tendency and 
elfect is to interfere with the administration of justice, 
wherever the acts may be committed. The test of the 
requisite of nearness is made by Congress to depend 
upon the effect of the act upon the administration of 
justice. If obstructive, in fact, it wdll be held to have 
been committed near enough the presence of the court 
to come within the meaning of the act.” United 
States vs. Huff, 206 Fed., 700, 705. 
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(4) Contempt does not Depend Upon the Intent 
THE Contemner, but Upon His Act. 


OF 


Chief Justice Taney, in the early case of Wartnid/ii 
vs, Wartman^ Taney, 362, Fed. Cas., No. 17210, made 
the follo%\dng statement which has been quoted with 
approval in numerous subsequent cases: 

“As regards the question whether a contempt 
has or has not been committed, it does not de¬ 
pend upon the intention of the party, but upon 
the act he has done. It is a conclusion of lalw 
from the act.’^ 

So we find the Federal Circuit Court of Appeals 
for the Ninth Circuit in the cases of Kelly vs. United 
States and Galen vs. United States, reported together 
in 250 Fed., 947, holding Kelly and Galen in contempt 
of court for conversing and drinking with jurors inja 
hotel lobby and in a bar room, even though there was 
no evidence that the respondents had done the acts 
with any intent to infiuence the jurors or with an nltje- 
rior motive whatever. The court declared the test of 
contempt to be whether “such acts and communica¬ 
tions were knowingly and wilfully done and had the 
tendency to influence improperly the action of the 
jury.’’ 

Attention may also be called to the following state 
cases, in which persons have been held in contempt of 
court for conversing with jurors in a pending case, 
even though the act may have been done witho|it 
ulterior motives: State vs. Brewer, Del. Gen. Ses$., 
104 A 604; Murphy vs, Wright, 167 Iowa, 75,148 N. W., 
985. i 
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(5) Intent I TO Commit Contempt Cannot Make an 
Act Contempt, Unless the Act Done Actu¬ 
ally ‘‘Tends to Obstruct the Administration 
OF Justice/^ 

An act may constitute a crime, even though it fails 
of its purpose or objective. A criminal contempt is 
sui generis in the law. Criminal intent, or mens rea, 
is not a necessary element. It may be committed by 
accident, or even with good intent on the part of the 
actor, if the act tends in fact to obstruct the adminis¬ 
tration of justice. The converse of the proposition is 
equally true. One may intend to bribe an entire jury. 
He may layi his plans, and obtain the money to carry 
out his design. He may even discuss it with third per¬ 
sons, but if his act stops there, if the jurors are not ap¬ 
proached, and they have no knowledge of such designs, 
he does not commit contempt of court, because his act 
does not have, and cannot have, a tendency “to ob¬ 
struct the administration of justice.” 

The decisions of the Federal courts on this question 
are definite! and unqualified, with no dissent among 
them. 

In the case of Doniphan vs. Lehman, 179 Fed., 173, 
the respondents, one of whom had been the plaintiff 
and the other one of the defendants in a civil action, 
were charged with contempt of court in conspiring to¬ 
gether to use the court as a means and an end to de¬ 
stroy the business of other defendants in the civil ac¬ 
tion. The defendant Lehman was charged with hav¬ 
ing agreed with the plaintiff to give testimony which 
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would result in the plaintiff being able to obtain large 
money judgments against the other defendants, in re¬ 
turn for which service Lehman was to receive money 
from the plaintiff. Obviously such a conspiracy, if 
successful, would ‘‘tend to obstruct the administra¬ 
tion of justice, ’ ’ in that it would make the court an in¬ 
strumentality for the purpose of accomplishing the 
fraudulent scheme of the respondents. But there wa$ 
no charge in the information under which the respond¬ 
ents had been held for contempt that their conspiracy 
actually effected the result sought. Their scheme had 
been detected in time to prevent its fruition. On this 
state of facts. Judge Baker of the Circuit Court fpr 
the District of Indiana declared that no criminal coii- 

j 

tempt had been committed by the respondents, and 
that conspiracy to commit contempt itself could not 
be considered as contempt of court. The court said: 

“A conspiracy to misbehave in or near th|e 
presence of the court for the purpose of ob¬ 
structing the administration of justice does not 
of itself constitute a punishable contempt. It 
is the act of misbehavior in or near the pres¬ 
ence of the court and not the conspircbcy which 
co'nstitutes the contempt. If the complainant 
Doniphan and the defendant Lehman formed 
the alleged conspiracy they committed no con¬ 
tempt in so doing, and if they have committed 
overt acts in furtherance of the conspiracy they 
have not made themselves amenable to pun¬ 
ishment for contempt, unless their acts consti¬ 
tute misbehavior in or so near the presence of 
the court as to obstruct the administration of 
justice.” (Italics ours.) i 


I 
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The case of United States vs. Carroll, 147 Fed., 947, 
is even more closely in point. In that case one William 
Carroll was charged with contempt of court because of 
certain acts done in connection with the criminal trial 
in Montana of his brother, Joseph T. Carroll. It was 
alleged that William Carroll approached a man named 
Hopkins, handed him a list of the jurors who had 
been empaneled to try his brother, asked Hopkins if 
he was acquainted with one ot‘ the members of the 
jury, and stated that if he had any other friends on 
the jury he hoped he would use his influence vdth 
them for the benefit of Carroll’s brother, the defend¬ 
ant. It was alleged that Carroll also stated to Hop¬ 
kins that he had other lists which he was handing 
around. Hopkins neglected or forgot to comply with 
Carroll’s request, and did not communicate with any 
of the jurors. 

The court properly declared that “the question re¬ 
solves itself into whether this demeanor on the part of 
Carroll tended in anv manner to obstruct the admin- 

m/ 

istration of justice,” and held that “the endeavor Car- 
roll made with Hopkins to have him use his influence 
with the jury, for the purposes indicated, did not con¬ 
stitute a contempt punishable under Section 725 Rev. 
St., which defines and limits the power of the court in 
the premises.” Judge Wolverton even went so far 
as to say: 

“I am firmly convinced that it was the pur¬ 
pose of Carroll to reach one or more of the 
members of thie jury through Hopkins, if the 
latter could be had to serve his purpose. The 
act was wilful, vicious and reprehensible and 
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i 

I 

j 

should be visited with appropriate punish-; 
ment, but the court is unauthorized to mete itl 

* j 

out in this proceeding.’’ j 

1 

j 

The opinion also contains a careful analysis of the; 
meaning of the word ‘‘obstruct” as used in Sec. 725! 
Rev. St. The court refers to Sec. 5399 Rev. St. as! 
a cognate section to Section 725, and quotes from thei 
case of United States vs, Bittinger, 24 Fed. Cas., 1149,| 
No. 14598, in which it had been held: “It will be neces-: 
sary for you to find that the defendant, Bittinger, did 
some act or acts which obstruct or impede the due ad^' 
ministration of justice.” “Thus giving the imprest 
sion,” said the court in the Carroll case, “that the act 
complained of must have the direct effect tvithin itself 
to obstruct or impede the administration of justice.’; 

Further analyzing these key words in Section 725] 
Judge Wolverton, in his opinion, continued as foh 

I 

lows: i 

“In a much later case. United States vs^ 
Seeley^ 27 Fed. Cas., 1010, No. 162481 A, the! 
court discusses directly the import of the words 
‘obstruct’ and ‘impede’ as employed in th4 
same section 5399. It says: | 

“ ‘To “obstruct,” independent of the accepf 
tation the word has obtained in the criminal 
law, would seem to stand ex vi termini a direct 
and positive interposition which prevented, of 
tended to prevent, the action of the officer of 
court in respect to a matter then to be prof 
ceeded in. “Impede” must necessarily bear a 
similar: import, and, if there be any discrimij 
nation between the two terms, it can only be that 
the same direct and positive interference may> 
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without amounting* to a complete obstruction, 
become an impediment to the action intended 
to be intercepted. The intention of the leg:isla- 
tiveito give these terms an application only to 
direct acts of violence or menace is inferrible 
from the construction that the endeavor is 
made equally criminal with the entire comple¬ 
tion of the purpose. An endeavor to obstruct 
or impede, etc., by threats or force, would nec¬ 
essarily imply the effort to put forth some act, 
which in its natural, if not necessarv’ conse- 
quence, must be attended with an obstruction, 
and vdth a forced and compelled interruption 
of further progress in the administration of 
justice.’ 

^^Thus again indicating that the act put forth 
must itself have the direct and natural effect 
to obstruct or impede. If this be so, then the 
act of Carroll in endeavoring to get Hopkins to 
do something for him or his brother, with the 
jury, which Hopkins never consented to, could, 
of itself, have no direct or sensile effect to ob¬ 
struct or impede the due administration of jus¬ 
tice.; It was an endeavor which in no wav 
reached or influenced the jury, and, therefore, 
tended in no vray to impede justice or the ad¬ 
ministration thereof. If the endeavor had been 
directly with the jury or a n'<ember thereof, then 
it would have reached the mark; but an effort 
to get a third person to act, who declined, stops 
short of a misbehavior that is effective to ob¬ 
struct or impede justice, or to hinder its ad¬ 
ministration.” 

And so also in the state courts, a bare attempt to 
obstruct the administration of justice, that does not 
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reach its mark, is held not to constitute a criminal con-1 
tempt. The question was carefully considered by the I 
Texas court in the case of Ex parte McRae (Tex. Cr.l 
S. W., 211, where the court said: 

‘‘We do not understand the authorities to gOi 
to the extent of holding that the bare effort on i 
the part of relator to secure the service of a' 
party to find out how the jury stands in refer-1 
ence to a case then on trial would, per se, au-j 
thorize punishment for contempt,, uhless the | 
party so employed by the relator should make i 
some effort to tamper with the jury, or hold out i 
some inducement to the jury to decide one way! 
or the other, or should talk with the juror about: 
the case, with a view to ascertaining what posi-' 
tion he occupied in reference to the testimony.” | 

i 

In another Texas case, Ex parte Kemper (Tex. Cr. | 
App.), 216 S. W., 172, the relator approached the | 
brother-in-law of a juror and offered money to be given | 
to the juror, if he would hold out for acquittal in cer- i 
tain cases. The matter was never communicated to ^ 
the juror. Said the court: 

“In our opinion, when the alleged contempt is ^ 
an attempt to interfere with the jurisdiction or; 
processes of the court and the same has never' 
reached the point of any kind or color of com-1 
munication or contact between the corruptive ef- ; 
fort and the officers, processes, or matters I 
sought to be interfered with, the power of con- | 
tempt is lacking.” 

There was a similar situation in the case of In re i 
Ellison^ 256 Mo., 378; 165 S. W., 987, where Ellison ap- j 
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proached one Highsmith and endeavored to reach a 
juror through Highsmith, or have Highsmith do what 
he could with a juror to aid the plaintiff in a case 
on trial in which the juror was sitting. In reversing 
the ruling of the lower court holding Ellison guilty 
of contempt, the Supreme Court of Missouri said: 

have failed to find a single case where the 
court has punished a person, as in this case, 
where he in no manner approached, discussed, 
or offered to bribe the juror or officer in person. 
In other words, the courts seem to attach to the 
words, ‘to attempt to influence a juror’ the 
meaning that the contemnor or his representa¬ 
tive must approach the juror in person before 
the contempt is completed.” 

See also the case of Coons vs. State, 134 N. E., 194, 
where the Indiana court held that whether a contempt 
had been committed did not depend on the alleged in¬ 
tention of the offender, but on his act; and the case 
of Kneisel vs. Ursiis Motor Co., 316 Ill., 336; 147 N. E., 
243, where' the court held that the act of an offender 
and not the alleged intent determines whether a direct 
contempt has been committed. 

Viewed in the light of the foregoing cases, it is 
obvious that even if the Government should have 
proved a criminal conspiracy on the part of these 
respondents corruptly to influence or to intimidate the 
jury in the Fall-Sinclair case, such a conspiracy alone 
could not constitute contempt of court. The alleged 
conspiracy could not be contempt as the offense is de¬ 
fined in the Federal Courts, regardless of what overt 
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acts might have been committed in furtherance thereof,! 
unless some of the acts, in themselves, disconnected; 
from any question of intent, had the effect of obstruct-! 
ing or a tendency to obstruct the administration ofi 
justice in the case of United States vs. Fall and Sin-| 
clair. Such a conspiracy has, of course, not been! 
shown. Nor is there any evidence in the case that tendsi 
to show any intention whatever on the part of any of! 
the respondents to do any act which was not their legal; 
and moral right to do. But had such intention been| 
found to exist, the Government would have been com-' 
pelled to go very much further to establish contempt. | 
It would have had to have shown by the evidence, and' 
shown beyond all reasonable doubt, that these respond-; 
ents, or some of them, did some act or acts, or author-i 
ized to be done for them some act or acts which in and| 
by themselves and disconnected from any alleged im-l 
proper intent, tended to obstruct the administration of I 
justice in the Fall-Sinclair case. The question of crim-i 
inal intent must be eliminated. Even if it were as-; 
sumed to have been present, it could not be considered i 
in determining whether or not a contempt of court; 
had actually been committed. 

i 

(6) Whether or Not an Act Constitutes Contempt; 
OF Court is Determined by the ‘‘Reasonable; 
Tendencies of the Act'" to Obstruct the Ad-, 
ministration of Justice. i 

At the trial below both the Government and the re- i 
spondents relied upon the case of Toledo Newspaper 
Company vs. United States, 24n U. S., 402; 62 L. Ed.,; 
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1187, decided by the Supreme Court of the United 
States. The facts in that case, briefly stated, are as 
follows: The Toledo Kailway & Light Company, 
operating street railways in the city of Toledo, Ohio, 
entered into negotiations with the city for the renewal 
of its franchise which was about to expire. In Novem¬ 
ber, 1913, the city, without giving any new franchise 
or making any contract with the traction company, 
passed an ordinance which provided that on or after 
March 7,1914, three-cent fares should be charged from 
dav to dav. In Januarv, 1914, creditors of the com- 
pany filed a bill in the Federal court to enjoin the 
carrying out of the ordinance on the ground that to do 
so would confiscate the property, in which the creditors 
had cei-tain rights. In March of the same year a sup¬ 
plemental bill was filed, making the city a party to the 
suit, and asking for preliminary and permanent in¬ 
junctions against the city. The company also filed its 
bill against the city seeking to restrain the enforce¬ 
ment of the ordinance both by preliminary and perma¬ 
nent injunctions. The matter became one of consider¬ 
able public interest, and the people of Toledo were 
vehement in their opposition to the suits which had 
been filed by the Railway Company and its creditors. 
The Toledo Neius-Bee, a newspaper with a circulation 
of more than 50,000 copies daily throughout • the city, 
was particularly hostile to the Railway Company, and 
especially to anyone who defended the position taken 
by the company and its creditors. The matter of the 
preliminary injunctions came on for hearing before 
District Judge Killits. While the motions were pend- 
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ing, certain mass meetings were held and the News-Bep 
published accounts of these mass meetings and clearly 
indicated in its columns that Judge Killits was unfair. 

I 

Scurrilous attacks were made by the newspaper upon 
Judge Killits, and several days later the newspaper 
published an editorial vigorously criticizing the Judge. 

I 

This continued for some months. The paper even 
went so far as to advocate the disregarding of the in¬ 
junction if granted. As a result of the publicatioii, 
the newspaper company and its editor were tried and 
adjudged guilty of contempt of court. The case finally 
reached the Supreme Court of the United States, and 

I 

in discussing the law of the case, Mr. Chief Justice 
White, among other things, said: ! 

‘‘The test, therefore, is the character of the 
act done and its direct tendency to prevent and 
obstruct the discharge of judicial duty.’’ (Italicb 
ours.) 

The Government in the trial below apparently placed 
considerable reliance on the Supreme Court’s opinion 
relating to the third contention of the appellants in 
the Toledo case. The Supreme Court said: 

I 

“And thus we come to the third and final sub¬ 
ject, which is: 

“3. The contention that there was no evidence 
whatever to justify attributing to the publicar 
tions the consequence of obstruction and therel- 
fore no legal basis for the conclusion of guilt 

and resulting right to impose penalties.” ! 

1 

! 

5i 
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The court continues: 

“It is to be obser\’ed that our power in dispos¬ 
ing of this objection is not to test divergent con¬ 
tentions as to the weight of the evidence, but 
simply to consider the legal question whether 
the evidentiary facts found had any reasonable 
tendency to sustain the general conclusions of 
fact based upon them by the courts below. Con¬ 
sidering the subject in this aspect again we are 
constrained to say that the contention on the 
face of the record is too plainly devoid of merit 
to require any detailed review. Indeed, we are 
of opinion that the court below was right in 
saying, concerning the ultimate conclusions of 
fact upon which its action was based, that it was 
Ulifficult to see hotv cmy other findings could 
have been made.^ (Italics ours.) 

Here the Supreme Court had in mind the record in 
the ease below reported as United States vs. Toledo 
Netvspaper Company^ 220 Fed., 458, 461 wherein, in the 
opinion of Judge Killits, the one against whom the at¬ 
tacks were made, it is recited: 

“It is admitted that the paper in question 
containing these publications circulated to the 
extent of more than 50,000 copies daily in and 
about the city of Toledo, wherein sat the court 
in question and resided the judge thereof sub¬ 
ject to comment in said publications. The order 
directing the district attorney to file the infor- 
mcition and signed by the judge of the court re¬ 
cites the fact of his residence in the city of 
Toledoy and that, as a daily reader of the news¬ 
paper in question, the several publications had 
come to his personal attention.^^ (Italics ours.) 
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Here was evidence and the only evidence necessarf 
to show that the publications were seen by the preside 
ing judge. The judge could not testify before himself. 
He w’as the trier of the contempt proceeding and at 
the same time the object of the attacks made by the 
condemners in their attempt to obstruct the adminis¬ 
tration of justice. It was not necessary, and it woulcl 

have been absurd, for him to have taken the witness 

« 

stand. He knew that he had seen the publication. 
There was no testimony to the contrary. 

The Supreme Court, then further commenting on 
the contention that there was no evidence to show that 
the publication had come to the attention of the judge, 
continued; I 

i 

‘‘True, it is urged that although the matters 
wdiich were made the basis of the findings were 
published at the place wdiere the proceedings 
ware pending and under the circumstances w^hich 
we have stated, in a daily paper having a large 
circulation, as it was not showa that they ha^ 
been seen by the presiding judge or had been 
circulated in the court room, they did and could 
form no basis for an inference of guilt.’’ 

I 

I 

The District attorney contended belowr, and no doubt 
will contend in his brief and argument before this 
court, that w^hat the Supreme Court said, in that por¬ 
tion of the opinion just quoted, was that it was trufe 
that there was no evidence to show^ that the presiding 
judge had seen the publication, whereas all the Su¬ 
preme Court said was that such was the contention. 


I 




68 


What the court meant is clearly seen from what follows 
in the opinion: 

“But the situation is controlled by the reason¬ 
able tendencies of the act and not by extreme 
and substantially impossible assumptions on the 
subject/’ 

Certainly what the court meant by “extreme and 
substantially impossible assumptions” was an assump¬ 
tion that the judge did not see the publications. The Su¬ 
preme Court was riglit in saying that it was an extreme 
and substantially impossible assumption that Judge 
Killits did not see the publication. Ilis resume of the 
case shows that he did see them. His opinion 
in 220 Fed., 458 to 516, clearly shows that Judge Killits 
was subjected to probably the most vicious and scurri¬ 
lous attack to which any judge. Federal or State, has 
ever been subjected, and this court is respectfully re¬ 
ferred to that opinion, which is too voluminous to quote 
in its entirety. We think it pertinent, however to men¬ 
tion some of the acts committed by the Newspaper 
Company and its editor. The Eailway Company was 
called the “Big Con.” On March 24, 1915, appeared 
the following statement: “That Henry L. Doherty is 
directing operations, the Big Con got busy early on 
Tuesday in its elforts to evade the provisions of the 
Schreiber 3 cent fare ordinance.” In a cartoon in the 
same paper the traction company was represented as 
being “In the Last Ditch,” and the editor admitted 
that the “last ditch” was intended to mean the court. 
On March 25, 1915, the day before the hearing, a car- 
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toon appeared on the front page of the paper entitled 
‘‘A Desperate Case,” representing the ^‘Big Con” ^s 
a very corpulent person in bed very ill, with his at¬ 
torneys and Mr. Doherty around him in great anxiety, 
one of them exclaiming that ^^We’d had better call in 
Doc. Killits.” In the same article there was a news 
item head in big type across five columns ‘ ‘ Car Eiders 
May Ignore Order Barring Low Fare.” Another sub¬ 
heading in the form of a ‘‘tabloid” paragraph was 
“Mass Meeting of Municipal Ownership League at 
Memorial Hall, to be held Friday night. Plan laid that 
Memorial Hall crowd shall remain in session until mid¬ 
night, then swarm on cars and refuse to pay more th^n 
three cents.” I 

Another article detailing the plan reads: 

“It has been planned, restraining order or yio 
restraining order hg the federal courts to te^t 
the strength of the three-ceiit fare-all-day ordi¬ 
nance immediately following the closing of the 
meeting of the Municipal Ownership League in 
Memorial Hall on Friday night, unless, before 
that time, other counsel prevails. The Schreiber 
ordinance vfill become effective at midnight on 
Friday, or 12:01 a. m. on Saturday. That’s tlie 
night the Municipal Ownership League is to 
hold its first meeting. It is planned to hold tlie 
crowd until midnight. Then the crowd is ex¬ 
pected to offer three-cent fares on all the lines 
radiating from Memorial Hall, and refuse to 
pay more.” 

And further: 

“It is intimated that at the meeting of the 
Central Labor Union of Thursday night resolu- 
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tion will be approved calling on all labor union 
men to attend the mass meeting on Friday night. 
These men may furnish the sineiv to see to it that 
three-cent fares are accepted by the conductors 
after the new ordinance becomes effective.” 

And on the editorial page was found the follovung: 

“And now the railway crowd has taken the 
franchise into the United States court. That 
means, practically, that the rights of the people 
of Toledo vill be placed in the hands of a two- 
legged human being who happens to be a federal 
judge. 

“Just what kind of a judge this particular 
judge may be, and just what kind of a two-legged 
human being he is, we don’t know. But the fact 
that he is a judge, and a federal judge at that, 
doesnT make him any more or less of a man 
than he was before he went on the bench. 

“So the people’s rights here will depend 
largely upon how his mind works, and whether he 
thinks in straight lines or around corners. Any¬ 
how, whether he is a great big man or a little 
bit of a man, he will have a whole lot to say in 
finally determining the argument between the 
people of Toledo and the bond and stock 
gamblers and speculators.” 

The attacks continued from time to time and finally 
on September 11th the following appeared in the 
paper: 

'^Killits Accuses John Quinlivan of Contempt. 

Basis of Charges Against Union Leader. 

“These are the remarks alleged to have been 
made by John Quinlivan, and on which Judge 
Kiilits bases his contempt charge. 
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‘‘The street car situation of Toledo is in the 
hands of a friend of the Rail-Light. 

“Judge Killits has demonstrated from the 
first that he was at all times favorable to the 
Rail-Light. 

“Any fair-minded citizen will see that when 
Elillits placed the burden of proof of the Schrei- 
ber ordinance on the city that the city was going 
to be the goat. The Central Labor Union should 
adopt stinging resolutions and let our federal 
friend know what we think of him. 

‘ ‘ The burden of proof should have been placed 
on the Rail-Light. Killits and the press are pre¬ 
paring to hand the people a lemon. They are 
unfair to the people. 

‘ ‘ Impeach Killits. ’ ’ 


And finally on September 17th the newspaper had 
this to say respecting Judge Killits: 


''The News-Bee and Judge Killits. 

“As we see it the public interest in the con¬ 
tempt proceedings instituted by Judge J. |M. 
Rallits against the News-Bee and Managing 
Editor Howard, depends not so much on what 
the judge sees fit to do or nor do, as it does upon 
how his actions may affect the policy of the 
News-Bee. 

“It has been the policy of this paper in tjhe 
past to discuss frankly and fearlessly all ques¬ 
tions of public policy and interest. And with¬ 
out regard to whether our statement of the 
truth, as we see it, pleases or displeases th^s, 
that or the other citizen—even though that citi- 
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zen happens to be what is commonly known as 
a judge. 

‘‘We have no desire to influence the conduct 
of any judge in interpreting the law in any par¬ 
ticular case. And we have no intention of per¬ 
mitting any judge of any court to influence our 
judgment in defending the public interest. 

“We don^t want to censor judicial decisions, 
and will not permit judicial censorship of the 
News-Bee’s editorial policy. 

“We have notions of our own about contempt 
of court. One of them is that nobody but the 
judge himself can inspire public contempt of the 
court over which he happens to preside. 

“The people of this country, because of pa¬ 
triotic education from early youth, start out 
vdth respect for our federal courts. When that 
respect changes to contempt, it can be only be¬ 
cause of the conduct of a judge or judges. 

“We have said before that after all. Judge 
Kiliits is no more than a two-legged man like 
any of the rest of us. We repeat it for the sake 
of emphasis. No judge judges by divine right 
even though he holds his job for life. 

“No judge is infallible or omnipotent. No 
physical or mental change takes place when he 
is lifted from the practice of law and placed upon 
the bench, that transforms him from a human 
being into a god. 

“And what kind of a judge he turns out to be 
depends almost altogether on the kind of a man 
he was beforehand. 

• “We shall not discuss now the merits of this 
particular case. We do not discuss cases while 
they are pending with any purpose of interfer¬ 
ing with the administration of justice. 
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‘‘We prefer to give every judge free rein to 
make either a Solomon or monkey of himself, if 
either be possible. | 

“But once the case is decided, we shall say 
and publish whatever we think best for the 
public good, whether it pleases or displeases any 
judge—even if that judge happens to be Johii 
M. Killits.’’ 


The Supreme Court then referred to another conteiip 
tion of the appellants in the Toledo case that there was 
no proof that Judge Killits was influenced in his purL 
pose to do his duty. The Supreme Court answered that 


contention as follows: ! 

“Again it is said there is no proof that the 
mind of the judge was influenced or his purpose 
to do his duty obstructed or restrained by the 
publication, and therefore there was no proof 
tending to show the wrong complained of. But 
here again, not the influence upon the mind of 
the particular judge is the criterion, but the 
reasonable tendency of the acts done to influx 
ence or bring about the baleful result is the 
test.’’ I 


It is, of course, freely admitted by this appellauit 
that if it had been proven that any one of the operatives 
of the Burns Agency or anyone else acting on behalf 
of the defendants in the criminal case, or, in fact, any 
person made contact with any of the jurors or ap- 

i 

proached them in any way, or sought to influence theijn 
in their duty, that such act would amount to contempt 
of court, even though the juror approached would be 


i 
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strong enough to resist any temptation or a suggestion 
which might have been made by such person to him. 
This rule of law has been announced time and time 
again bv this court and lately in the Lombardo case, 
supra. We have no such situation here. 

If in their admitted shadowing of the jurors in the 
Fall-Sinclair case the appellants had intimidated any 
of the jurors or had attempted to bribe or to influence 
them bv threats in their decision of the issues in that 
case, admittedly the acts would have constituted con¬ 
tempt. It was so held in the case of McCaully vs. 
United States, 25 App. D. C., 404, where the defendant 
was adjudged guilty of contempt for going to a juror’s 
house, and later getting the juror to call at his place 
of business in order to talk with him about the case, 
and to try to influence him to decide it in favor of the 
defendant. Similarly in Pierce vs. United States, re¬ 
ported in 37 App. D. C., 582, Pierce was declared in 
contempt for approaching a member of the grand jury 
and attempting to corruptly influence his action in a 
case then pending before the grand jury. And the 
same was held in the recent Lombardo case in this 
court. Of like import is the case of Russell vs. United 
States, 225 U. S., 141; 65 L. Ed., 553, where the defend¬ 
ant actually attempted to bribe a juror, the offer to 
bribe being delivered to the juror’s \nfe. It is im¬ 
portant to note, however, that in every one of the cases 
reported in the Federal courts where persons have been 
held guilty of contempt for attempting improperly to 
influence or intimidate jurors, direct contact had been 
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made mth the jurors and a direct attempt made to in^ 
fluence thenn I 


See also 

I 

Savin vs. United States, 131 U. S., 150. 

Cuddy vs. United States, 131 U. S., 154. 

But the line of demarcation is plain between the 
cases cited above, where the juror or the subject knows 
that he is being approached, and those cases where ah 
attempt is made, but where there has been no direct 
contact with the juror, for instance: In Carroll vs,. 
United States, supra, it was held that an attempt to 
influence a juror which only reached a third personj, 
who refused to communicate the attempt to the jurot, 
did not constitute contempt; and in Doniphan vs. Leh¬ 
man, supra, that conspiracy to commit contempt is not 
contempt. Somewhat analogous is the case of People 
vs. Weiler, 179 N. Y., 46; 71 N. E., 462, where the de¬ 
fendant, a private detective, shadowed the complain¬ 
ant for four or five days, but in such a manner tha|t 
the complainant did not know it at the time. The 
detective was charged with having committed a crime 
under a statute making an “offensive or disorderly- 
act’’ a misdemeanor and punishable as such. But the 
court held that under this evidence there had .been nb 
offensive or disorderly act, and that there had not been 
any damage sustained by the person shadowed, even 
though he suffered a natural feeling of annoyance 
after being informed by others that the shadowing 
had taken place. And in Chappell vs. Stewart, 82 Md., 
323, the court refused to grant an injunction to re- 
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strain shadowing by a detective employed for that 
purpose. Similarly in People vs, Clark, 164 N. Y. S., 
137, which was an action against a detective agency 
for shado^\dng, the court said: 

Being shadowed by a private detective is 
certainly annoying, but if the courts are to hold 
that it is illegal, the Legislature must pass a 
law to that effect,’^ 

Not only must it he shorvn that contact teas had with 
one of the jurors, hut there must have heen an attempt 
also to corrupt or influence the juror—some indication 
of how the party approaching the juror desired the 
case to he decided; and we submit, that even had it 
heen shown that any one of the jurors were conscious 
of the surveillance (of tvhich fact, however, there is 
not the slightest evidence), there could he no contempt 
of court, unless the juror kneiv who it ivas that ivas 
shadowing him, or at least ivhat teas desired of him, 
and so forth; in other tvords, there must have heen 
soyne attempt to corrupt or influence hiyn. Suppose a 
person approaches a juror in a case and goes so far 
as to say am interested m the case. How is it 
progressing?^^ This has been held not to constitute 
contempt of court. In the case of Castleman vs. Conti- 
yiental Car Co., (Ky.) 238 S. W., 658, the defendants 
employed a detective agency to assist in the selection 
of a jury to try the case, and one Hager, head of that 
agency, not only assisted in the selection of jury, but 
attended the trial and conversed with one of the jurors 
during the trial. It was admitted by him that he did 
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make inquiry of one of the jurors as to whether the j 
case had been decided by the jury, but, upon being | 
informed that it was not, ceased his conversation and ■ 

i 

made no further reference to the case. Upon the re-1 
view of the case on appeal, the Appellate Court said: | 

I 

‘‘The facts disclosed by the record concern-! 
ing this matter are not sufficient to justify the| 
positive conclusion that any improper conduct; 
was engaged in by Hager or any one connected; 
with his detective agency though the evidence! 
proves some opportunities therefor. However,! 
it is proper to state that there is absolutely no| 
fact appearing in the record remotely or other-1 
wise connecting defendant’s counsel with any I 
misconduct of the detective agency, if any.” 

See also: ! 

Harwell vs. State, 78 Tenn., 544. I 

Ex parte Wright, 64 Tex. Cr. Rep., 171. 

Judged by the principles which determine the ques-- 
tion of liability for contempt in the Federal courts, it! 
is plainly evident that if no juror in the Fall-Sinclairi 
case actually knew that he was being shadowed by any ! 
agent or employee of the appellants, or any of them,! 
and his vote as a juror was not being solicited in be-i 
half of such appellant or appellants or their principal,! 
the act of shadowing could not possibly have any effect,! 
directly or indirectly, upon that juror’s conduct orj 
upon the orderly administration of justice. j 

But even if it be assumed (for purposes of this argu¬ 
ment alone) that the motives of the appellants were! 
improper and that they or their employees hoped to| 


I 

I 
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use the information which was, or might have been, ob¬ 
tained in the ‘‘shadowing’’ for the purpose of improp¬ 
erly influencing some member of the jury, the appel¬ 
lants, while guilty perhaps of a conspiracy to obstruct 
justice, could not by any possible stretch of the imag¬ 
ination be said to have committed an act tending to 
obstruct justice. They would have done no more than 
if they had simply sat in the court room during the 
Fall-Sinclair trial and looked at the jurymen, hoping 
to discern from a study of their faces whether any of 
them would be good subjects for an attempt to bribe. 
A juror who is unaware that he is being shadowed, 
or that he was wanted to help one side or the other, 
cannot possibly have his actions influenced by the 
shadowing, and the orderly administration of justice 
cannot be in the least degree obstructed thereby. The 
act of shadowing, then, cannot be an act of contempt 
of court within the meaning of Section 725 of the 
United States Revised Statutes, unless the jurors, or 
some of them, knew of the act and of the specific pur¬ 
pose of it. 

No single juror testified that he knew he 'was being 
shadowed, or that he even suspected that he was being 
shadowed by agents or employees of the appellant. 
The Bums operatives themselves, called to the stand 
one after the other to testify on this subject, declared 
that they had received explicit instructions from their 
employers not to approach any juror or to let any 
juror know that he was being shadowed. The Bums 
Detective Agency so conducted the operation as to ex¬ 
clude any possibility of any disclosure of the invest!- 
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gation being made to the subjects. Operatives were 
changed at frequent intervals in order that the jurors 
might not become suspicious at having seen the same 
face too frequently. At the risk of losing their sub¬ 
jects, which frequently happened, the operatives were 

• instructed to, and did keep a substantial distance away. 
The entire operation was carried out in such a man¬ 
ner that not one of the twelve men and women who 
sat on the Fall-Sinclair jury testified that he or she 
knew or apprehended any shadowfing which might or 
could have affected them in any way in their duties as 
jurors. If then, the acts of surveillance which the 
Burns agents performed in this case were so conducted 
that no one of the eleven jurors who were shadowed 
knew the shadowing was taking place, the fact that 
these acts did not reach the minds of any single juror 
is the best possible proof that such acts did not rea¬ 
sonably tend to reach their minds. In no single in¬ 
stance did it operate in part to obstruct justice or to | 

: • reach the consciousness of the person shadowed. 

j 

(7) The Court Erred in Admitting Evidence of the | 
Operatives^ Reports. | 

The law being as shown in the preceding section of | 
our argument, it follows necessarily that the court i 

i erred in admitting in evidence the original and carbon I 

_ i 

copies of the reports of the Burns operatives. These | 

* reports were sent to the appellant Day and to this j 
appellant. They went no further. Neither members I 
of the jury nor of the court saw them. No juror knew | 

j 

of their existence. In no way did they even indirectly , 
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tend to obstruct the administration of justice. The 
court likewise erred in admitting evidence concerning 
the alleged falsity, incorrectness or inaccuracies of 
these reports. That is a matter that concerned only 
the respondents and the operatives. Of like import 
was the refusal to strike out the O’Reilly report of 
October 29, 1927 (Government’s Exliibit 170) concern¬ 
ing juror Kern. That report was never sent to nor 
seen by this appellant. Nor was it made under his 
instructions or with his knowledge. In fact, those who 
made it realized that it was without the scope of their 
instructions. When these reports were offered no 
promise was made to follow it up with proof that the 
jurors or any of them knew of these reports or their 
contents, or of the purpose in mind in the shadowing, 
nor was any such proof thereafterwards attempted. 

(8) The Court Erred in Not Admitting Testimony 
AS to the Intent of this Appellant. 

It is only because the trial judge in his opinion 
spoke of ‘‘sinister” intent of this appellant and the 
others that error is claimed in the refusal to admit 
testimony that W. Sherman Burns did not, when he 
sent C. G. Ruddy to the respondent, H. M. Day, intend 
to turn the Burns Agency over to Day for him to do 
with it as he pleased. Counsel contended then and 
contend now that intent in contempt oases is of no 
import, but if the court below is to consider it, it is re¬ 
spectfully submitted that this appellant should have 
been allowed to introduce testimony showing there 
was no improper intent. 
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(9) The Couet Ereed in Admitting Evidence o'f 

Things Done After the Mistrial of the Fall- 
Sin clair Criminal Case and when There was 
NO Cause on Trial Before the Court. 

! 

I 

It has been clearly shown that there can be no act df 
contempt of the character of that with which this ap¬ 
pellant is charged, unless there is a cause on trial ib 
court. Therefore, it is clear that the court erred in 
admitting in evidence things said and done by, and 
the conduct of this appellant after the discharge of th^e 
jiiry- 

i 

i 

(10) The Court Erred in not Admitting E\tdence 

THAT there was NO CONSCIOUSNESS OF THE Sui- 
VEILLANCE IN THE MiND OF AnY JuROR. 

The Government used every conceivable eifort l|o 
prove consciousness of the surveillance on the part of 
some of the jurors. The Government failed utterly to 
prove it although the court gave the Government eveiy 
latitude in its attempt. Notwithstanding, the court re¬ 
fused to admit evidence on behalf of appellants that 
immediately subsequent to the dismissal of the jury }n 
the Fall-Sinclair trial all the jurors therein had stated 
one to the other and agreed among themselves that at 
no time during the Fall-Sinclair criminal trial were 
they conscious of being shadowed or followed. This 
was error most prejudicial to this appellant. 

I 

ey I 



I 
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(11) The Court Erred ix Admitting Evidence of 

Acts of Persons not Shown to be Connected 

WITH ANY OF THE APPELLANTS OR WITH ThOSE 

Acting in Their Behalf. 

It is submitted that the court erred in admitting evi¬ 
dence concerning the suspicion of juror Herzog that 
during the Fall-Sinclair trial he was on one occasion 
followed by I some one, and the testimony of juror 
Bailey to the ejffect that on one occasion on October 
28, 1927, during the Fall-Sinclair trial, she was ob¬ 
served by some unknown person, and in admitting the 
testimony of juror Kidwell concerning an incident in 
the Museum Grounds and an incident at the west end 
of the Court House, both alleged to have taken place 
during the Fall-Sinclair trial, for the reason that none 
of the appellants, nor any one in their behalf, were 
shown to have known about such incidents or had any¬ 
thing to do with them. For like reason, the court 
erred in admitting testimony of a conversation in the 
petit jury room between jurors Heaton, Bailey and 
Kidwell during the Fall-Sinclair trial (Bee. 491). 

The testimony of Britten' Browne, Robert Dove, 
Mrs. Rawzee, Carl S. Anderson and Donald Wood¬ 
ward concerning an investigation of the property of 
juror Kem showed distinctly that it was an inde¬ 
pendent investigation, unknown to the Burns Agency, 
or any of its agents or employees. For that reason it 
is submitted that it was error to refuse to grant the 
motion to strike out this testimony as to the Bums 
respondents. 


t 



(12) The Court Erred in Limiting the Cross-exami- 

i 

NATION OF Frank J. O’Reilly, a GovernmenIt 
Witness. 

I \ 

Counsel contend that the court erred in refusing to 

admit testimony on cross-examination of Frank J. 
O’Reilly, one of the Bums operatives, of what w^s 
actually said between O’Reilly and the father and 
mother of juror Endwell, on the occasion of the visit 
of O’Reilly to the barber shop of the elder Kidwell; 
and to the home of the mother on the grounds thht 
the subject of the conversation was opened up by the 
direct examination (Rec. 416, 428). i 

III. I 

I 

THERE WAS NO CONTEMPT OF COURT COM¬ 
MITTED BY THIS APPELLANT WITH RE¬ 
SPECT TO THE PREPARATION AND FILING 
OF THE McMULLIN AFFIDAVIT. 

I 

I 

In the first place, it is clear from tire evidence thkt 
this appellant had nothing to do with the preparation 
and filing of the so-called McMullin affidavit. In the 
routine of business he returned the report made by 
McMullin concerning the actions of juror Glasscock, 
and upon which the affidavit was based, but there I is 
no evidence that he knew why the report was desired. 
Indeed, all the evidence is to the contrary. He (Rd 
not know of the preparation and filing until after Jus¬ 
tice Siddons, himself, had filed it in the papers of the 
case. Then again he had every reason to believe the 
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report of McMullin was true. There is nothing in the 
Record to contradict this. The trial justice in his 
opinion places no blame upon this appellant for 
preparation and filing of the affidavit, but limits his 
condemnation to the appellant’s father, W. J. Burns. 
Again it must be remembered that the trial justice 
himself filed the affidavit, and admitted that he had 
done so (Rec. 1, Addition). 

But even if it could be said, by the wildest stretch 
of the imagination, that this appellant played some 
substantial part in the preparation and filing of the 
affidavit, knowing it to be false, nevertheless he could 
not legally, for such conduct, be adjudged guilty of 
contempt of court. 

(1) The Falsity of the Affidavit Did Not Make Its 
Filing Contempt of Court. 

The question as to whether or not the crime of per¬ 
jury is also contempt of court was one in which there 
was for many years much confusion. Some courts held 
that perjury per $e was contempt, while others took 
the contrary view. It remained for Chief Justice 
White, in delivering the opinion of the Supreme Court 
of the United States in the case of Ex parte Hiidgi/ns, 
249 U. S., 378; 63 L. Ed., 656, to state the law on this 
subject in such clear and unmistakable terms that all 
misunderstanding has been removed. The petitioner 
in that case sought by writ of habeas corpus to be dis¬ 
charged from a commitment for contempt for perjury 
alleged to have been committed in open court. He had 
been called as a witness for the purpose of proving the 
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handwriting of one McMillan. Upon being showii a 
writing the witness testified he believed it to be the 

i 

writing of McMillan as he had often seen his writing. 
Upon repeated prodding by the court, however, he ire- 
fused to testifv as to whether or not he had even seen 

i 

McMillan in the act of writing, stating “I would not 
say I have not, but I would not say that I have. ’ ^ The 
court thereupon committed him for contempt, declkr- 
ing that it was satisfied from his previous testimony 
that he was swearing falsely. ! 

The Supreme Court granted the writ of habeas cor¬ 
pus and declared that although the witness may h4ve 
conomaitted perjury, his conduct did not amount to con¬ 
tempt of court. 

In delivering the opinion of the Supreme Court, 
Chief Justice White declared that there was an ‘‘essen¬ 
tial ingredient in addition to the elements constitut¬ 
ing perjury under the general law which must be fodnd 
in perjury when committed in the presence of a court 
to bring about the exceptional conditions justifying 
punishmenU’ for contempt. This essential ingrediefit, 
declared the court, is “the further element of obstruc¬ 
tion to the court in the performance of its duty.”! 

The following paragraph from the Court’s opinion 
contains a clear analysis of the distinction between 
perjury as a crime, and perjury constituting contenipt 
of court: 

“An obstruction to the performance of judi¬ 
cial duty resulting from an act done in the pres¬ 
ence of the court is, then, the characteristic ugon 
which the power to punish for contempt miist 
rest. This being true, it follows that the pres- 
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ence of that element must clearly be shown in 
every case when the power to punish for con¬ 
tempt; is exerted—a principle which, applied to 
the subject in hand, exacts that in order to pun¬ 
ish perjury in the presence of the court as a 
contempt, there must be added to the essential 
elements of perjury under the general law the 
further element of obstruction to the court in 
the performance of its duty. As illustrative of 
this, see United States v$, Appel, supra. It is 
true that there are decided cases w’hich treat 
perjury, without any other element, as adequate 
to sustain a punishment for contempt. But the 
mistake is, we think, evident, since it either 
overlooks or misconceives the essential charac¬ 
teristic of the obstructive tendency underlying 
the contempt power, or mistakenly attributes a 
necessarily inherent obstructive effect to false 
swearing. If the conception were true, it would 
foUow that when a court entertained the opinion 
that a witness was testifying untruthfully, the 
power would result to impose a punishment for 
contempt, with the object or purpose of exacting 
from the witness a character of testimony which 
the court would deem to be truthful, and thus 
it would come to pass that a potentiality of op¬ 
pression and wrong would result and the free¬ 
dom of the citizen, when called as a witness in 
a court, would be gravely imperiled.” 

Analyzed in the light of this authorative declaration 
from the Supreme Court of the United States, it is 
clear that the mere falsity of the McMullin affidavit did 
not make its filing a contempt of court. Even though 
the respondents had wilfully caused the false affidavit 
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to be filed, knowing it to be false, there must have been 
some obstruction to the court in the performance of its 
duty before the act could constitute a contempt. | 

i 

1 

(2) The Filing and Publication of the Affida^tIt 
DID NOT Constitute Contempt. 

t 

In the case of Doniphan vs, Lehman, supra, in which 
it will be remembered that Doniphan and Lehman wete 
charged with contempt of court for having conspired 
to being about a miscarriage of justice in a civil action 
to which they were parties, the respondent Doniphan, 
in furtherance of their conspiracy, had caused an hk- 
proper deposition to be taken for use in the case. This 
deposition was sent by mail to the clerk of the coutt 

who received it and filed it for use in the trial of the 

• 

cause. After it was filed the deposition was published. 
It was never in fact actually used at the trial of the 
cause, as the conspiracy was discovered before the tri^l 
took place. The court, however, declared that neither 
the filing nor the publication of this deposition con¬ 
stituted contempt of court, inasmuch as it did not 

j 

actually tend, in that case, to obstruct the administra¬ 
tion of justice. In its opinion the court said: 

I 

I 

“The taking of such a deposition is not mis¬ 
behavior in or near the presence of the coutt, 
nor does its mere taking tend to obstruct the ad¬ 
ministration of justice. Something more must 
be done than merely to take a deposition in New 
York in order to obstruct the administration of 
justice here. The misbehavior must be a hin¬ 
drance or obstruction of justice, and, so long as 
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the deposition is not used or offered to be used 
in court, it cannot be regarded as an obstruction 
to the administration of justice. It may never 
be used or offered for use in court. The filing 
of it in the clerk’s office and its publication after 
such filing cannot of themselves be held to be 
misbehavior in or so near the presence of the 
court as to obstruct the administration of jus¬ 
tice. It cannot be regarded an obstniction to 
the administration of justice so long as it is 
neither used nor offered for use in or near the 
presence of the court.” 

Under the authority of this case the filing of the 
false McMullin affidavit could not per se make the re¬ 
spondents guilty of contempt of court. The filing of 
the affidavit did not tend in any way to obstruct the ad¬ 
ministration of justice in the Fall-Sinclair trial. The 
affidavit never having been used, and no action having 
been taken by the court as a result of this affidavit, its 
filing in court could not constitute a contempt. 

(3) Since There was Nothing Pending Before the 
Court, the Preparation, Submission, or Filing 
OF THE Affidavit Did not Amount to Contempt 
OF Court. 

In the case of Craig vs. Hecht, 263 U. S., 255; 68 L. 
Ed., 293, the Supreme Court of the United States was 
asked to review the commitment for contempt of one 
Charles L. Craig, Comptroller of the City of New York. 
Mr. Craig had written and published a letter to Public 
Service Commissioner Nixon, wherein he had assailed 
United States District Judge Mayer because the Judge, 



89 


in certain receivership proceedings then pending had 
refused to appoint a co-receiver for the City of Ne\V 
York to manage certain of the metropolitan street 
railways. It is to be noted that while the order of the 
court which Craig criticized had been a final one witlji 
respect to the matter there decided, the cause in which 
the order had been passed was still pending. 

The Supreme Court declined to review the convic¬ 
tion of Craig for contempt on the sole ground that a 

I 

review had been improperly sought by habeas corpa.i, 
and should have been taken by writ of error. The 
merits of the charge of contempt were not discussed by 
Mr. Justice McEeynolds, who delivered the opinion of 
the court. However, in a concurring opinion. Mil. 
Chief Justice Taft proceeded to discuss the funda¬ 
mental question whether or not an act of contempt 
had been committed by Craig in writing and publish¬ 
ing the letter criticizing Judge Mayer. Judge Taft 
declared that inasmuch as the publication criticizing 
the Judge took place after the matter vrith which the 
criticism had to do had been finally adjudicated, the 
carrying out of the court’s judgment could not bb 
thereby obstructed and the publication was not con¬ 
tempt. The following quotation is taken from Judge 
Taft’s concurring opinion: | 

‘Ht is of primary importance that the right 
freely to comment on and criticize the action, 
opinions and judgments of courts and judges 
should be preserved inviolate; but it is also es¬ 
sential that courts and judges should not be iin- 
peded in the conduct of judicial business by 
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publications having the direct tendency and ef¬ 
fect of obstructing the enforcement of their or¬ 
ders and judgments, or of impairing the justice 
and impartiality of verdicts. 

If the publication criticizes the judge or court 
after the matter with which the criticism has to 
do has been finally adjudicated, and the proceed¬ 
ings are ended, so that the carrying of the 
court^s judgment cannot be thereby obstructed, 
the publication is not contempt and cannot he 
summarily punished by the court, however false, 
malicious, or unjust it may he. The remedy of 
the judge as an individual is by action or pros¬ 
ecution for libel. If, however, the publication 
is intended and calculated to obstruct and em¬ 
barrass the court in a pending proceeding in the 
matter of the rendition of an inipartial verdict, 
or in the carrying out of its orders and judg¬ 
ment, the court may, and it is its duty to protect 
the administration of justice by x)unishment of 
the offender for contempt.’’ (Italics ours). 

See also: 

U S. vs. Southern Wholesale Grocers Assn.j 207 

Fed., 434 

Cornish vs. United States, 299 Fed., 283 

Viewed in the light of the three cases cited above, it 
is obvious that nothing which the appellant is alleged 
to have done in the matter of the false McMullin affi¬ 
davit could constitute contempt of court. At the time 
the affidavit was handed to the court a mistrial in the 
Fall-Sinclair case had taken place, and the jury had 
been finally discharged. There was no action what¬ 
ever remaining for the court to take ^vith respect to 


91 


I 


that case, except to fix the date for the new trial, and j 

j 

the aflSdavit, relating to alleged conduct of government | 
agents in the prior trial, could not possibly be held to ' 
have any tendency to affect or obstruct the administra- | 
tion of justice. Indeed nothing was asked to be done I 
with or about it. The affidavit was of no more effect ' 
in obstructing the administration of justice than it I 
had been filed among the papers of some ancient and i 

I 

long forgotten cause. 

It is submitted that the case of Ex parte Steiner^ 202 | 
Fed., 419, which held that a Federal court has power ! 
to punish for contempt the making of false affidavits j 
to be used in opposition of a motion for a preliminary I 
injunction, which affidavits, in the absence of anything | 
to the contrary, would be presumed to have been | 

j 

verified in the presence of the court, does not apply to I 
the case at bar. There the false affidavit was pre- I 
sented to the court during the pendency of the cause | 

I 

for the purpose of influencing the action of the court, j 
Such an act naturally obstruct the due administration | 
of justice. It is obvious that the two cases are clearly ! 
distinguishable on their facts. 


I 
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IV. 

IN VIEW OF THE RULINGS AND FINDINGS OF 
THE TRIAL JUSTICE, HE SHOULD HAVE AL¬ 
LOWED THE INTRODUCTION OF EVIDENCE 
CONCERNING THE PRACTICE AND CUSTOM 
OF THE DEPARTMENT OF JUSTICE OF THE 
UNITED STATES OF SHADOWING JURIES IN 
CRIMINAL CASES. 

(Assignments of Error Nos. 10 and 11.) 

From the very beginning of the contempt proceed¬ 
ing it was apparent that the trial Justice was laboring 
under an erroneous impression of what constitutes the 
law of criminal contempt. In overruling the motion to 
dismiss the petition he announced that the mere 
shadowing of a jury by the appellants, irrespective of 
the effect the shadowung had upon the jurors, amounted 
to a criminal contempt of court. He remained under 
this impression throughout the entire trial, and his 
opinion clearly indicates that he adhered to it in his 
final conclusions. The trial court seemed to feel that 
when the appellants decided to send the Burns opera¬ 
tives to Washington to shadow the jury in the Fall- 
Sinclair criminal case, they committed an offense 
against the dignity of the court—and for that reason 
a contempt of court. 

If the trial Justice had applied to the facts adduced 
at the trial the correct rule of law, namely, that an act, 
in order to constitute contempt of court, must ob- 
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struct, or directly tend to obstruct, the administration 
of justice, there might have been some justification for 
sustaining the objection to the introduction of evi¬ 
dence concerning the practice and custom of shadow¬ 
ing juries in criminal cases. -But the Justice could 
not relieve his mind of the conspiracy phase of the 
case. He always felt that there was something, to use 
his language, ‘‘sinister about it all.’’ It was the sup¬ 
posed “attempt,” rather than what actually occurred, 
that controlled him and influenced his final judgment. 

With this bent of the court’s mind always manifest, 
it became highly desirable, if not necessary, for the 
appellants to show, as it was a fact, that even the 
United States Government itself, had, whenever it be¬ 
came in the opinion of its officers necessary, indulged 
in the practice and custom of shadowing juries in 
criminal cases. 

Of course this appellant admits that if what actually 
was done by the operatives of the Burns Agency did 
in fact obstruct or directly tend to obstruct the ad¬ 
ministration of justice, there would be no purpose in 
showing that the practice of shadowing jurors in crim¬ 
inal cases had continued so long in the Department of 
Justice that it had become a custom—in fact, a law. 
An innocent act can constitute a contempt of court, 
but only if it has the essential obstructive tendencies. 
On the other hand, a crime, no matter how offensive, 
cannot, without such tendencies, be the basis of an 
adjudication of contempt of court. But in view of the 
position which the trial court and the Government 
took, it was error, we submit, not to permit the evi- 
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dence of the general practice of shadowing jurors in 
the Department of Justice. 

If the ^\dtnesses had been permitted to testify, it 
would have been shown that for a great many years 
a consistent and universal practice and custom had 
existed in the Department of Justice of the United 
States and by the United States Attorneys General, of 
shadowing jurors exactly in the same manner as that 
employed 'by the appellants. Testimony of a great 
number of witnesses was proffered by the appellants 
to prove this custom and practice, but was rejected by 
the court. 

There is no law upon the statute books that inhibits 
the shadowing of jurors by those interested in seeing 
that the jurors are kept free from any contact or out¬ 
side influence. On the other hand, the custom estab¬ 
lished in the Department of Justice has become a rule 
of conduct—in effect, a law. 

It was said by Mr. Justice M’Lean in delivering the 
opinion of the Supreme Court of the United States in 
the case of U^iited States vs. MacDaniel, 7 Peters, 1, at 
page 14: 

“A practical knowledge of the action of any 
one of the great departments of the government 
must convince every person that the head of a 
department, in the distribution of its duties and 
responsibilities, is often compelled to exercise 
his discretion. He is limited in the exercise of 
his powers by the law; but it does not follow 
that he must show a statutory provision for 
everything he does. No government could be 
administered on such principles. To attempt to 
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regulate by law the minute movements of every | 
part of the complicated machinery of govern-1 
ment would evince a most unpardonable ignor- j 
ance on the subject. Whilst the great outlines i 
of its movements may be marked out, and limita- ■ 
tions imposed on the exercise of its powers, ; 
there are numberless things which must be done ! 
that can neither be anticipated nor defined, and ; 
which are essential to the proper action of the : 
government. Hence, of necessity, usages have i 
been established in every department of the I 
government, which have become a kind of com¬ 
mon law, and regulate the rights and duties of : 
those who act within their respective limits, i 
And no change of such usages can have a retro- ; 
spective effect, but must be limited to the fu- i 
ture. i 

‘‘Usage cannot alter the law, but it is evidence i 
of the construction given to it, and must be con¬ 
sidered binding on past transactions.’’ 

Of like import is the language used by Mr. Justice 
Hughes in United States vs. Birdsall, 233 U. S., 223, j 
230; 58 L. Ed., 930. He said: 

“Every action that is within the range of the 
official duty comes within the purview of these 
sections. * * * To constitute its official ac¬ 

tion, it was not necessary that it should be pre¬ 
scribed by statute; it was sufficient that it was 
governed by a lawful requirement of the de¬ 
partment under whose authority the officer was 
acting. * * * Nor was it necessary that the 

requirement should be prescribed by a written 
rule or regulation. It might also be found in an 
established usage which constituted the common 
law of the department and fixed the duties of 
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those engaged in its activities. United States vs, 
MacDaniel, 7 Peters 1, 14, 8 Law Ed. 587. In 
numerous instances, duties not completely de¬ 
fined by written rules are clearly established by 
settled practice, and action taken in the courts 
of their performance must be regarded as within 
the provisions of the above-mentioned statutes 
against bribery.’’ 

The above was quoted with approval in the case of 
Sears vs. United States, 264 Fed., 257, 261. 

The Court of Appeals of the District of Columbia 
has dealt with this same question, and held that in the 
absence of statutes, custom is well recognized; and in 
the case of United States Shipping Board vs. Leven- 
saler, 53 App. D. C., 322, the court received evidence 
to establish the existence of the custom relating to 
shipping. 

Attention is called to the case of United States vs. 
Reindeer, a case decided by the General Term in 1848 
in the Circuit Court of the District of Ehode Island 
and reported in the 27th Volume of Federal Cases, 
the opinion being delivered by Circuit Judge Wood¬ 
bury. It \Vas a libel suit, the libel of the vessel under 
the Act of Congress of February 18,1793; and involved 
the question of forfeiture because of the violation of 
the statute of the United States respecting fishing. 
The court said at page 761: 

“Usage can be proved also to explain whether 
a voyage has been properly pursued or not un¬ 
der an insurance. What course, in certain cases, 
it may be customary to sail; in what manner the 
trade may be carried on at anchor; and prob- 
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ably what fish can be captured without amount-! 
ing* to deviation, can all be proved cUimide the! 
policy, and will protect the insured while acting 
within the usage. So, usage to construe a law: 
in a particular case, is some evidence that the 
construction is right, or should remain. United 
States vs, MacDaniel, 7 Peters 1. 

‘‘But I do not despair of the libel on these 
grounds alone as they might be deemed in som^ 
respects novel, and are not necessary. I 

“Yet they appeal strongly to the court ii^ 
favor of a liberal construction to protect a con¬ 
fiding class of people, who, in this case, 'did the 
acts complained of under the sanction, if not ad^ 
vice of the officers of government themselves, 
that had the execution of this branch of the laws 
in their charge, and who did these acts in con¬ 
formity to a custom construing these laws iii 
that manner in those places, very uniformly 
from the period of their enactment. 

“Nor do I dwell on the hardship to honest, 
plain men being visited by penalties for break¬ 
ing law's when adhered to, as read and inter¬ 
preted erroneously to them by public officer^. 
That, however, furnishes a strong reason, by 
means of contemporaneous and long construc¬ 
tion, to show that such a construction was a 
true one. The fact, too, of its open existence 
for such a length of time, rebuts any intent bf 
citizens, by conforming to it, to do wffiat is 
wrrong, by such conformity, and is another 
powerful argument in favor of adhering to this 
construction. Thus ' Lord Ellenborough ob¬ 
serves: ‘It has been sometimes said, comrmmis 
error facit jus; but I say communis opinio is 
evidence of what law is, not where it is an opiii- 

7; I 
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ion merely speculative or theoretical, floating in 
the minds of persons, but where it has been 
made the ground-work and substratum of prac¬ 
tice. (Citing English cases.) It becomes a very 
grave question, where law-makers and law- 
executors have long slept over conduct as if not 
a departure from the law, whether the construc¬ 
tion should suddenly be changed and really in¬ 
nocent persons be ensnared and prosecuted by a 
new construction. Adams vs. Jones, 12 Peters, 
210. Cotemporanea expositir est optima et for- 
f issima in lege.^ 

‘‘Finally a construction so long and publicly 
prevailing, and this by the sanction of the local 
officers, and without any dissent by the Treasury 
Department, through instruction, correspond¬ 
ence or circulars, operate strongly in its sup¬ 
port. it is fortified even by the 

silence of Congress itself, not legislating more 
specifically to prevent it, but knowing as it must, 
the view which its own officers and the commu¬ 
nity have taken of the proper construction of the 
existing laws. Nor does this conclusion violate 
what seems a true rule to reach the proper con¬ 
struction, and enforce the real design of the law; 
because under all the circumstances, what would 
appear to be the most appropriate course to set¬ 
tle, under the 32nd Section, the design or mean¬ 
ing of the words ‘different trade or employ¬ 
ment’? 1 Surely to adopt a construction, not de¬ 
parting from what has long been sanctioned, 
unless a contrary one is inflexibly required by 
law; surely the broadest and most liberal views, 
to sustain what accords with usage, and what 
prevents a forfeiture when no penal intent has 
existed.” 
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When there is no law upon the subject, but a long! 
established usage and custom of the Government, and 
if a citizen follows that usage and custom, shall he be; 
caught in the trap? Shall he be the first to whom thd 
finger of condemnation is pointed? Have we reached 
that point in our national life w’here it shall be allowed! 
the Government the right to shadow juries whom its 
officers suspect, and the same right be denied the citii 
zen? I 

i 

_ I 

This Appellant had Knowledge of this Custom 
WHEN HE Accepted the Employment for the Burns 
Agency. 

Counsel are not claiming ignorance of the law, but 
knowledge of the law. Their position rests upon thb 
proposition that this appellant, at the time he agreed 
to accept the employment from the appellant Day, oii 
behalf of the appellant Sinclair, had knowledge of the 
fact that the Government had, for many years, beeii 
engaged in this practice; that it was the custom of the 
Government to place juries under espionage; andj 
knowing that that was the practice engaged in by the 
Government, and feeling in his own mind that it was 
the lawful thing to do, he therefore accepted this em^ 

i 

poljTnent. It follows, then, that, for the reasons above 
given, it was error to refuse to admit testimony tend^ 
ing to prove that this appellant had knowledge of the 
practice of the Department of Justice of sliadowin^ 
juries in criminal cases, before he accepted the employ¬ 
ment by the appellant Day for the Burns Agency. 
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V. 

THE TRIAL COURT ERRED IN ADMITTING AND 
CONSIDERING TESTIMONY RELATING TO 
THE KIDWELL-KING-AKERS INCIDENT, 
WITH WHICH THE APPELLANTS HAD NOTH¬ 
ING TO DO. 

(Assignment of Error No. 14.) 

The petition states that ‘‘the jury was finally dis¬ 
charged from further consideration of said cause and a 
mistrial declared because of the fact that sworn 
charges had been made against the said Edward J. 
Kidwell, Jr., one of the jurors, to the elfect that he, the 
said Edward J. Kidwell, Jr., while said trial was in 
progress, to-wit, on the 29th day of October, 1927, out¬ 
side of the courtroom where said cause was being tried, 
to-wit, at No. 411 Four and a Half Street Southwest, 
in the city of Washington, in said District of Columbia, 
had made remarks in the presence and within hearing 
of J. Ray Akers and Donald K. King concerning his 
attitude and iintended action as a juror aforesaid to¬ 
wards the issues on trial in said cause.” One would 
expect to find in the petition an allegation of some con¬ 
nection between this incident and the conduct of the 
appellants. No such allegation is found. Nor is there 
any evidence in the entire Record of any such connec¬ 
tion. What is a far more interesting inquiry is why 
neither Kidwell, King nor Akers were made parties re¬ 
spondent in the proceeding, and why the court and the 
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District Attorney protected King and Akers, when the 
testimony of the Government disclosed that these two 
men committed the only contempt of court, and a vety 
serious one at that? | 

The Government, by its testimony, proved that Eaiig 
and Akers had planned to meet Kidwell to make him 
talk about the case, and did so meet him and talk to 
him, and gave liim intoxicating drinks in order to make 
him talk. The introduction of this evidence was strenu- 

i 

ously objected to by counsel for the appellants on tljie 
ground that it was irrelevant, incompetent, and imma¬ 
terial, in that it was in no way connected with any of 
the appellants or their agents, and that the appellants 
w^ere in no way responsible, legally or morally, for the 
acts of Akers and King. Nevertheless the testimony 
was admitted. Then it was brought out by the testi¬ 
mony of King himself that he was in no way acting fbr 
any of the appellants when he planned vdth Akers to 
meet Kidwell, but vras acting solely in the capacity of 
a newspaper reporter. i 

The testimony concerning the incident, briefly stated, 
is that King, a newspaper reporter, learning that juror 
Elidwell might be induced to talk, met an acquaintance 
of the juror by prearrangement, and both induced tie 
juror by entering into conversation with him, and, ^s 
King brazenly admitted, by treating him to intoxicat¬ 
ing liquor, to talk about the case, all of which, it is ad¬ 
mitted by all parties, was done without the slighted 
knowledge, consent of, or for the benefit of any of the 
appellajits. 


I 
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VI. 

THE COURT ERRED IN RESTRICTING THE. 
RIGHT OF THE APPELLANTS TO DISCREDIT 
THE GOVERNMENT’S WITNESS McMULLIN, 
BOTH BY LIMITING THE CROSS-EXAMINA- 
TION OP THE WITNESS AND BY REJECTING 
TESTIMONY CONCERNING HIS PREVIOUS 
LIFE, AND RELATING TO FRAUDULENT 
ACTS OF THE WITNESS. 

(Assignments of Error Nos. 25 to 27 and 30 to 36.) 

To the Government, at least, McMullin was at first 
an important witness. True it is, that there is not 
one word of his testimony that even approaches proof 
of any acts committed by the appellants or their 
agents that constituted contempt of court, but he was 
produced as a witness, and the appellants had the right 
to discredit him by the means recognized by the estab¬ 
lished rules of evidence. 

The proffered testimony is discussed briefly in the 
statement of facts, and, inasmuch as McMullin was 
so completely demolished as a witness and so little 
consideration given to his testimony, it would serve 
no good purpose to restate that testimony. We do, 
however, cite a few’ cases bearing on the court’s er¬ 
roneous ruling. 

A clear and comprehensive statement of the law on 
this subject is made in 28 Ruling Case Law, Section 
197, at page 607. It is; 
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‘‘A question will not as a rule be allowed'on 
cross-examination wliicli is obviously irrelevant, 
but a witness may be cross-examined as I to 
matters irrelevant to the issue in order to dis¬ 
credit his testimony by what he himself may 
state in answer although not for the purpose! of 
contradicting him by another witness. This is 
true regardless of the rule prevailing with Ire- 
spect to the scope of cross-examination as! to 
matters directly material to the issue. Althoiigh 
as to these matters the cross-examination <?an 
not extend beyond the range of the direct ex¬ 
amination, yet the fullest inquiry must be i al¬ 
lowed into collateral matters, whether they hive 
been the subject of direct examination or not. 
In fact, this line of inquiry is one of the most 
important purposes of cross-examination and is 
the principal factor in establishing cross-exf- 
amination as one of the chief agencies for the 
development of the truth in judicial inquiries. 
By means thereof the relation of the witness 
to the cause or the parties, his bias or interest, 
if he has any, his character for truth ^nd 
veracity, indeed any collateral fact which may 
bear on his truthfulness and impartiality may 
be brought to light. Any question may be put 
w’hich reasonably tends to explain, contradict, 
or discredit any testimony given by him, or; to 
test his accuracy, memory, veracity, or credi¬ 
bility. Cross-examination with a view to direct 
impeachment is not the limit of the right. Ee- 
gardless of the rule prevailing in a jurisdiction 
as to the scope of cross-examination on mate¬ 
rial matters, it is always permissible on cross- 
examination to lay a foundation for impeach¬ 
ing the witness by proving prior contradictory 
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statements, and where a 'sntness admits the 
existence of a variance between his testimony 
and his statements on other occasions, to ex¬ 
amine him as to the motives inducing the 
variance.” 


The case of United States vs. Woody 4 Dak., 455, at 
page 473; 33 X. W., 59, which is particularly in point, 
is valuable in that it quotes a very illuminating sec¬ 
tion of Greenleaf on Evidence. The court said: 


‘‘In 1 Greenl. Ev. 14th ed., the learned au¬ 
thor, while recognizing the fact that the courts 
are not in perfect harmony upon the subject, 
uses the following very pertinent language in 
aimoitncing a proposition of elementary law: 
‘There is certainly great force in the argument, 
tliat, where a man’s liberty or his life depends 
upon the testimony of another, it is of infinite 
importance that those who are to decide upon 
the testimony, should know, to the greatest ex¬ 
tent, how far the witness is to be trusted. They 
can not look into his breast to see what passes 
there, but must form their opinion on the col¬ 
lateral indications of his good faith and sin¬ 
cerity. Whatever, therefore, may materially 
assist them in this inquiry is most essential to 
the investigation of truth; and it can not but 
be material for the jury to understand the char¬ 
acter of the witness whom they are called upon 
to believe, and to know whether, although he 
has not been convicted of any crime, he has not 
in some measure rendered himself less credible 
by his disgraceful conduct. The weight of this 
argument seems to have been felt by the judge 
in several cases in which questions tending to 
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disgrace the witness had been penoitted iii 
cross-examinations * * * Nor does there 

seem to be any good reason why a witnesb 
should be privileged from answering a ques¬ 
tion touching his present situation and employ¬ 
ment and associates, if they are of his own 
choice, as, for example, in what house or family 
he resides, what is his ordinary occupation, and 
whether he is intimately acquainted and con¬ 
versant with certain persons, and the like; foi|, 
however these may disgrace him, his positioii 
is one of his own selection.’ ” i 

I 

The above w’as also quoted with approval in the case 
of State of Idaho vs. Loon, 158 Pac., 233. 

The same rule was applied in the case of Tla-Koq- 
Yel-Lee vs. United States, 167 U. S., 274, decided in 
the Supreme Court of the United States. The opin¬ 
ion, given by Mr. Justice Peckham, is very short, and 
wdll be given in full, as counsel contend that it is de¬ 
cisive on the question. It is as follows: i 

‘ ‘ This case comes here on writ of error to the 
District Court of the United States for the Dis¬ 
trict of Alaska. The plaintiff in error is an Im 
dian, and was indicted with another Indian!, 
named Tak-Ke, and upon a separate trial, wa^ 
convicted of the crime of murder in killing one 
August Jansen on or about the 5th day of Janu^ 
ary, 1894, at or near Shekan, within the Terrih 
tory of Alaska and within the jurisdiction of the 
District Court thereof. He was thereupon sen^ 
tenced to be hanged. I 

“Upon the trial in the District Court it ap^ 
peared that the authorities at Fort Wrangel, 
some 70 miles from Shekan, were informed by 
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some Indians at that place in May, 1894, of the 
alleged murder of Jansen in the preceding Janu¬ 
ary at Shekan. In July of that year the United 
States Commissioner, a deputy marshal and 
some others started from Fort Wrangel in a 
steam launch, chartered for the purpose, and 
went to Shekan to find the body, if possible, and 
to take such other proceedings as were proper 
in the premises. An Indian woman, Tlak-Sha, 
voluntarily accompanied them for the purpose 
of showing where the body was to be found. A 
short distance from Shekan the party landed on 
the beach, and under her direction search was 
made, and the body of Jansen was discovered on 
the beach covered over with rock and brush. 
The body was sufficiently preserved to be iden¬ 
tified, and it was recognized by some of the 
party. After the finding and recognition, the 
defendant, with the other above named Indian 
(Tak-Ke), was indicted for murder, and, upon 
the defendant’s separate trial, the Indian 
woman was sworn as a witness. She testified 
that in January, 1894, the deceased was killed 
by the defendant and Tak-Ke, who was her hus¬ 
band; that they were in a small sloop near 
Shekan at the time of the murder, and there 
were present the deceased, three male Indians, 
herself and her child. The third Indian was 
named Ke-Tinch, and he was also sworn on the 
trial, and while differing in some of the details 
from the story of the woman, he corroborated 
her in the statement that the killing was done 
by the defendant and bv the woman’s husband, 
the defendant shooting the deceased and the 
woman’s husband striking him on the head with 
an axe. 
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^‘Tlie two Indians above named are the only 
witnesses to the killing. The female witness ao- 
companied the searching party from Fort 
Wrangel, and with her assistance the body wajs 
found. As one of the two vdtnesses on the trial 
she testified against the defendant and her own 
husband, who was indicted for the crime, though 
not then on trial. It is apparent how important 
it was to show to the jury, if possible, the bias, 
if any, of the witness against the defendant, ot 
, to show that her credibility was not to be de¬ 
pended upon by the jury. 

‘ ‘ In the course of her cross-examination upon 
the trial the following questions were put to 
her: I 

Before this affair took place were yoh 
Tak-Ke’s wife? A. Yes, sir. | 

^‘Q. Whose wife are you now? A. I am no|i 
married now. 

Who are you living with now? 

i 

Counsel for the prosecution objected to the 
above question as immaterial and incompetent! 
Objection was sustained by the court, to which 
ruling counsel for the defendant then and ther0 
duly excepted. I 

“Q. Is it not a fact that since your husband 
was arrested and convicted you have been liv4 
ing with this‘witness Ke-Tinch? : 

^‘Counsel for the prosecution objected to the 
above question as incompetent. The objection; 
was sustained by the court and an exception 
taken. 

‘‘Q. Is it not a fact that shortly after this af^ 
fair took place that you and the witness Ke^ 
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Tincli agreed to live together if your husband 
was convicted and vou vourselves got clear ! 

‘‘Same objection was taken, which was sus¬ 
tained by the court, and an exception taken. 

“Q. I will ask you if it is not a fact that this 
defendant got so drunk (upon this occasion) 
that he was laid in the canoe and covered over, 
and did not recover until after the body had 
been concealed! A. No, sir; he didn’t get 
drunk; nobody drank. 

“Q. I will ask you if it is not a fact that when 
he awoke and saw the sloop sailing away and 
asked where the sloop was going, that Tak-Ke 
told him the white man was sailing away! 

“Objection taken to the question as incom¬ 
petent, irrelevant and immaterial. Objection 
sustained by the court and an exception taken. 

“We think answers to all these questions 
should have been permitted. The questions were 
directed to the purpose of showing material 
facts bearing upon the character and credibility 
of the witness, and the counsel for the defend¬ 
ant ought to have been permitted to proceed 
with his examination and obtain answers from 
the witness to that end. The two Indian wit¬ 
nesses (of whom the woman was one) did not 
agree in regard to the details of the alleged 
murder, and there is enough in the record to 
show that they were both of a low order of in¬ 
telligence, and that they testified without any 
very solemn appreciation of their responsibili¬ 
ties as witnesses upon the trial of one individual 
for' the murder of another. The whole occur¬ 
rence at the time of the alleged murder is left 
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in a good deal of confusion, and the credence to : 
be given to the testimony of the woman was of ; 
the highest importance. ♦ * * 

‘‘The judgment must therefore be reversed i 

* * * it 


This question is also very ably and very fully dis¬ 
cussed by Circuit Judge Kenyon in the case of Wil- : 
Hams vs. United States, 3 Fed. (2nd), 129, decided by 
the Circuit Court of Appeals, Eighth Circuit, in No- | 

vember, 1924. I 

VII. I 

i 

j 

THE FINDINGS OF LAW AND FACT MADE BY ' 
THE TBIAL JUSTICE, IN HIS DECISION AT ; 

THE CONCLUSION OF THE CASE, ABE EB- j 

BONEOUS. ^ 

What we have heretofore said with respect to the | 
court below laboring under an erroneous impression j 
of what the true rule of the law in this case is, is ap- i 
parent from a statement made by him in the early part | 
of his decision. 

After several general statements. His Honor said: ' 

“That the respondents here take the position | 
that shadowing a jury, shadowing such as they | 
admit in this case, is a legal right, harmless in | 
its character, but if I have understood some of j 
the contentions made here today aright, this i 
right to so shadow, harmless as it is, changes its I 
character if the fact of the surveillance shall be 
disclosed to those who are the subjects of it; ! 
not by contact, necessarily, but if their con- • 
sciousness should be penetrated by the knowl- I 
edge that such a legal right was being exer- I 
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cised, a harmless one at that, at once takes on a 
different character by the mere fact that it pene¬ 
trates; in a given case, penetrates the conscious¬ 
ness of those who are subject to the surveillance. 
I find it quite impossible, applying logic and 
legal reasoning, to discover why an act alleged 
to be a harmless one provided it is not dis¬ 
covered, if it is discovered it becomes harmful.’’ 

Quite obviously the court overlooks the ruling in the 
Carroll case, and other like cases, where an attempt 
was made to influence a juror, but failed to reach the 
mark. From the beginning of the case to the conclu¬ 
sion the court was never able to distinguish between 
the attempt that never reached the consciousness of the 
subject, and an act or attempt which was brought home 
to the juror, and by that very fact, had a tendency to 
obstruct or to interfere with his judgment and to ob¬ 
struct the due administration of justice. 

After quoting the section of the Judicial Code that 
is pertinent in this case, and discussing the comments 
of counsel in the arguments, the court continued: 

“And, indeed, I have rather got the impres¬ 
sion from some statements made by one or two 
of the counsel for respondents in the arguments 
that this right claimed by them logically—and 
when I say logically I mean in accordance with 
the legal reasoning as w’ell as the logic of logic¬ 
ians—that the right claimed by them has prac¬ 
tically no limits at all and that it may include 
the court, the judge presiding in the court, or 
the judges; or, if it can be done in the trial 
courts, it can be done with respect to the appel¬ 
late courts of the country. No court would be 


Ill 


free from the exercise of this claimed right of 
surveillance. ’ ’ 

! 

Here again the court was in error. It never wa$ 
the claim of the appellants that they should be exonern 
ated from blame, solely because they had the legal 
right to shadow a jury in which they were interested; 
Their real claim is and always has been that, irre^ 
spective of whether or not the act which they were 
charged to have committed was a crime or not, they 
cannot be legally adjudged guilty of contempt of court 
unless that act in itself obstructed or directly tendedl 
to obstruct the administration of justice. Of course,! 
the appellants went further and showed, we respect-i 
fully submit, that what they did was not prohibited by' 
law. This was made necessary, as we have shown be-| 
fore, by the bent of the court’s mind as shown through- j 
out the trial. 

Then later we find this expression in the opinion; 

‘‘And so I say again, as I said before, the I 
claimed right here is, first, that it is a right; a | 
right that may not be interfered with in its exer- i 
cise. What is the right that is claimed? I am | 
speaking now of the claim that respondents i 
make in this case. It is a claim that they may ! 
establish such a surveillance of the jury, judge, | 
prosecuting officer, witnesses. It is charged i 
that all of that was done in this case. If it | 
could be done, if the right exists, as claimed I 
there, saying nothing about this right as some j 
of the arguments in support of it allege, just so i 
long as you conceal what you are doing, it is a ; 
right; hut once it is disclosed and penetrates the i 
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consciousness of those subject to it in some 
magical way, it becomes at once harmful, I am 
unable to follow a contention of that character. 
I can only see in the assertion and in the exer¬ 
cise of a right such as this one that makes al¬ 
most inevitably arid in and of itself when exer¬ 
cised an obstruction to the administration of 
justice. And I am unable to escape from that 
conviction, and I, too, have meditated and re¬ 
flected upon it as I am sure from the earnest¬ 
ness of counsel for respondents that they too 
have meditated and reflected upon it.’’ (Italics 
ours.) 

What the; court meant to decide was, that as a mat¬ 
ter of law the mere shadowing of a jury is ‘‘in and of 
itself, when exercised, an obstruction to the adminis¬ 
tration of justice.” In other words: th< 
a jury was per se criminal contempt of 
no difference whether the object shadowed was aware 
of it or influenced by its existence. Here again it is 
respectfully submitted the court was in error. 

The court then discussed the morale of the alleged 
conduct of the appellants and made some general ob¬ 
servations of the duty of courts to protect themselves 
against contempts of their authority. It is difficult to 
tell whether the court was of the opinion that the mo¬ 
rale of the situation was controlling, and certainly we 
have no quarrel vdth him on the general proposition 
of the right of the courts to protect themselves from 
an obstruction of justice. 

Then the court refers to the proffered testimony 
concerning the practice of the Department of Justice 
in shadowing jurors, and observed that such testimony 


‘ shadojg^ng of 
court, ^it made 
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was not in the case, which of course was, in a sense, 
correct, because it was improperly excluded, and then 
observed that the instances, the evidence of which was 

i 

oifered by the appellants, in which the jurors Were 
shadowed by the Department of Justice agents were 
cases where the shadowing was done ‘^with the consent 
of the court in which the jury was sitting. ^ ’ There is 
no basis at all for any such assumption. The coiurt 
then followed with a few more general observations, 
and tlien considered the evidence respecting the coer¬ 
cion and intimidation of the witness Kidwell and pro¬ 
ceeded to exonerate Mr. O’Leary, the. Assistant Dis¬ 
trict Attorney, of the way in \vhich Mr. Kidwell Was 
handled. As Kidwell was a government witness, and 
his testimony in the record does not disclose any act 
of the appellants constituting contempt of court, apd 
since Mr. O’Leary was not on trial, it is surely not 
necessary to comment on the court’s opinion respecting 
this phase of the case. Then motions were made to 
dismiss the petition, which were overruled, and tie 
court then, at the request of counsel, took up the ques¬ 
tion of the part that appellant Wm. J. Burns took in 
the surveillance. As this particular part of the court \s 

I 

decision is treated in the separate brief of Wm. J. 
Burns, we pass that over and proceed to the discussion 
of the remainder of the court’s decision. j 

After disposing of the defense of Wm. J. Burns, the 
court had this to say: 

I 

‘‘If it had not been for that surveillance, from 
aught that appears in this testimony, there 
never would have been a mistrial in this case} 

^8; I 


I 

i 


i 
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a surveillance that at least in part, together 
with the publication of the affidavit regarding it, 
but at least in part, necessitated a mistrial.’’ 

‘‘Now, what should be the proper penalty?” 

Then followed exceptions to the finding of facts in 
the trial of the court. Then the court continued: 

“I do not want there to be any misapprehen¬ 
sion at all about the Court’s conclusions as they 
have already been announced. Dealing with all 
the evidence in this ease, I did deal ^vith all the 
evidence in the case in reaching these conclu¬ 
sions. Some plea has been made here this after¬ 
noon on behalf of these respondents ; pleas that 
might be made at any time with respect to any¬ 
one who commits a criminal offense in the honest 
belief that he is doing something within his legal 
rights. We can not proceed to administer the 
law upon the theory that one did not know it 
was against the law. They may believe that it 
was not against the law. They may believe that 
it was a perfectly legal act, but if it be an act 
against the law their belief about the matter, 
or their ignorance of the law does not save them 
from the consequences of their act. I have said 
enough about the disastrous thing that has hap¬ 
pened here in the breakdown of this criminal 
trial, a breakdown that from the evidence in this 
case is clearly attributable to the acts of these 
respondents. Clearly so. If they had not es¬ 
tablished the surveillance for aught that ap¬ 
pears in this case, there would have been no 
breakdown of that criminal case, a case involv¬ 
ing, no doubt, a great deal of money in its pres¬ 
entation; a great deal of money on both sides; 
the expenditure of a great deal of money on 
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both sides. It broke down, and it broke do\hi 
because of the surveillance of this jury. If|it 
had not been, for aught that appears in this 
case, for the surveillance, there would not have 
been the incident regarding the juror Kidwell. 

He was not made a party respondent in this 
case. But there was the surveillance, and I do 
not care to go back over the record, but it is 
here in the record in connection with the views 
expressed here about the surveillance. Talk 
about an admonition because a man believed 
he was doing that which he thought he had! a 
right to do! It is no answer to it at all. ’ ’ 


What the court said, or attempted to say, was that 
because of the publicity given to the shadoving after 
the mistrial and after the jury was discharged made 
the shadowing an obstruction to justice. In the first 
place, the breakdown of the criminal trial was not due 
entirely to the fact becoming known. What really 
caused the court to discharge the jury was the affidavit 
of King that he had talked with juror Kidvrell, in 
which conversation the juror had expressed his opin¬ 
ion about Mr. Sinclair and about what he, Kidwell, in¬ 
tended to do. That really was the primary cause fdr 
the discharge of the jury. The information coming lio 
the court that the jury was being shadowed by the 
Burns operatives was a secondary reason for the dis¬ 
charge of the jury. But, even if it had been the pri¬ 
mary cause, it cannot be said that the shadowing of the 
jury caused the mistrial, or in any way obstructed jus¬ 
tice. This obviously correct statement can be easily at¬ 
tested by the following supposititious case (we draw it 
along parallel lines with the Carroll case, for instance). 
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Suppose that A had a brother being tried for a crim¬ 
inal otfense and went to B, who happened to be ac¬ 
quainted with one or several of the jurors, and per¬ 
suaded B to go to his friends on the jury and speak 
a good word for A’s brother. Let us even suppose that 
A delivered money to B with which to bribe the jurors 
if necessary’. Then let us suppose that for some rea¬ 
son or other B never attempted to bribe the jury, al¬ 
though he and A had actually conspired to effect the 
corruption of the jury; and suppose further that the 
conduct of A and B came to the knowledge of the trial 
judge in the form of an affidavit, and the judge, in 
reading the affidavit, immediately declared a mistrial. 
Would it then be permitted under the law for the trial 
judge to say, ‘‘If you had not conspired to corrupt the 
jury, the affida^dt concerning your conduct would not 
have been made, and I therefore would not have dis¬ 
charged the jury. Therefore, your conduct has 
amounted to the obstruction of justice,” or, to use the 
language of the court, if they had not established the 
conspiracy ^‘for aught that appears in this case, there 
would have been no breakdown of that criminal case, 
a case involving, no doubt, a great deal of money in 
its presentation; a great deal of money on both sides; 
the expenditure of a great deal of money on both sides. 
It broke down, and it broke down because of the” at¬ 
tempt to corrupt the jur}\ This is exactly what was 
done in this case. The court did not find that the 
act of shadowdng the jury, when and as it was being 
performed,' obstructed the administration of justice, 
but it only' did so because it came to the knowledge 
of the judge, and the judge, without any reason, we 
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submit, declared a mistrial. The declaring of the misl 

trial was the act of the court. It mav or mav not have 

•/ •/ 

been justified by the conduct of Kidwell, but it cer-i 
tainh% from all the record, was not justified from anyt 
thing which the appellants or their agents did. The 
trial court reasoned in a vicious cycle. He says in subf 
stance: ‘‘I declared a mistrial because your conduct 
was improper, and your conduct was improper because 
I declared a mistrial.’^ 

I 

VIII. I 

CONCLUSION. 

This appellant contends that the trial court erred: 
(a) In not dismissing the petition and discharging thid 
appellant at the commencement of the case, for the 
reason that the petition did not allege acts constituti 
ing contempt of court on the part of this or any other 
appellant; (b) that the record in the case discloses np 
facts showing that this appellant alone or in conjunci 
tion with any other person committed any act whicbt 
obstructed or tended to obstruct the administration o^ 
justice, and, therefore, the court should have disH 
charged this appellant either at the conclusion of the' 
Government’s case or at the end of the whole case;! 
and (c) because the trial court, in its decision, made 
findings of fact wholly unsupported by the evidence^ 
and conclusions of law that were erroneous, in that h^ 
held that the mere shadowing of a jury, independent! 
of its obstructive or non-obstructive tendencies, con-1 
stituted contempt of court, and in that he held that! 
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the discharge of the jury and the declaring of a mis¬ 
trial was an act for which this appellant was responsi¬ 
ble and hence amounted to contempt of court. 

And the appellant respectfully submits that the 
judgment of the trial court should be reversed. 

CHARLES A. DOUGLAS, 

JO. V. MORGAN, 
FREDERICK C. BRYAN, 
Attorneys for Wm. Sherman Burns, 

DOUGLAS, OBEAR and DOUGLAS, 

Of Counsel. 
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Statement of the Case. I 

1 

This appellant, William J. Burns, was one of the! 
respondents below and appeals from the judgment of! 
the lower court finding him guilty of criminal con-l 

I 

tempt of court, and from the imposition of a sentence! 
of imprisonment for a period of fifteen days in the 
Washington Asylum and Jail. 

lA; I 
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That part of the petition which relates particularly 
to this appellant states: 

‘^And that the said William J. Burns actively 
engaged in conducting the affairs of said agency, 
although not an officer of the same, was one of 
the founders thereof, and his wife holding forty- 
seven of the fifty shares of capital stock of said 
agency^ that said William J. Burns, in said 
indirect fashion, receives monies and other bene¬ 
fits from the holding of said stock in his wife’s 
name; and that the said William J. Burns vis¬ 
ited the City of Washington, in said District of 
Columbia, with regard to the operations herein¬ 
before'described of the agents of the William 
J. Burns International Detective Agency and 
remained in the City of Washington, to wit, on 
October 12th and 13th, 1927, and thereafter, to 
wit, on the third day of Noveml)er, 1927, the said 
William J. Burns returned to the City of Wash¬ 
ington, in said District of Columbia, where he 
and the said W. Sherman Burns, in furtherance 
of said designs of said respondents, procured 
the making of a false affidavit purporting to 
show that a representative of the United States, 
Department of Justice, approached and held 
conversation with said Norman L. Glasscock, a 
juror in said cause, as aforesaid, and that the 
said William J. Burns and the said W. Sher¬ 
man Burns, knowing said affidavit to be false 
and without truth and fact, did then and there 
procure the submission of said affidavit to said 
Honorable Frederick L. Siddons, Associate Jus¬ 
tice of the Supreme Court of the District of 
Columbia, intending thereby to provide evi¬ 
dence, such as it was, that the United States 
of America, through one of its employees, had 
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tampered with said juror in the case of United 
States vs. Harry F. Sinclair and Albert B. 
Fall, Criminal No. 43324 (Rec. 5). ! 

I 

I 

Without fear of contradiction from the Record, it 
can he positively and definitely stated that William J, 
Burns had nothing whatever to do luith the surveillance 
of the jury in the F all-Sind air criminal case, nor wks 
he consulted about it nor did he know that it was be¬ 
ing done until after it had ended; and further^ that 
he had nothing to do ivith, and knew nothing about, 
the making and filing of the so-called McMullin affi- 

I 

davit, until it had been prepared, signed, sworn to and 
handed to Justice Siddons. 

In its vain attempt to prove the charges against 
this appellant, the Government produced as a witness 
Raymond J. Burns, a son of this appellant, and tljie 
President of the William J. Burns International De¬ 
tective Agency, (hereinafter for convenience calUd 
the ‘‘Burns Agency”)* Raymond J. Burns testified in 
substance as follows: The Burns Agency is a cor¬ 
poration, incorporated under the laws of New Yo^k 
in 1909. The witness and this appellant were the 
founders. At the time of the shadowing of the jury in 
the criminal case, the witness was President, and his 
brother, W. Sherman Burns, was Secretary and Treas¬ 
urer' (Rec. 671). There are three stockholders, Anhie 
M. Burns, the wife of this appellant, who owns 47 
shares, out of a total of 50; W. Sherman Burns, a son, 
who owns 2 shares; and Florence Seipel, a sister bf 
this appellant, who owns 1 share. This appellant lis 
retained by the Burns Agency in an advisory capacity 
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at an annual fee of $5,200, which arrangement com¬ 
menced in 1925, and is still in force, and entitles the 
Agency to call upon this appellant whenever it should 
be deemed advisable to consult with him. This ap¬ 
pellant has no office at the headquarters of the Agency. 
He was formerly President, but resigned in 1921 when 
he entered the service of the Government as the Direc¬ 
tor of the Bureau of Investigation, and for the last 
two years has taken no part in the activities of the 
Agency. Sometimes this appellant comes to the office— 
possibly once a week, and maybe twice a month. 
This appellant has a real estate office ‘‘up town’’ in 
New York, i The witness further stated that since he, 
the witness, had been President, and since this appel¬ 
lant’s salarv or fee as advisor had commenced in 1925, 
this appellant has.done no work in connection with 
the Burns Agency, not even as an advisor or consult¬ 
ant, unless his advice was solicited by the witness and 
his brother, W. Sherman Burns; and that the appel¬ 
lant's advice was not sought nor given in connection 
with the particular employment of shadowing the jury 
in the Fall-Sinclair criminal case (Rec, 672 ), 

Charles G. Ruddy, another witness for the Govern¬ 
ment, stated: 

“To my knowledge William J. Burns has had 
no active connection with the Agency in the last 
two or three years. I have knowm him to sit in 
an advisory capacity on special cases. I do not 
know whether or not he was informed of this 
employment and consulted in any way about it. 
I did not advise with him about any phase of 
this particular work while it was in operation. I 
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had no talk with him on the subject one way; 
or the other until after the grand jury inves¬ 
tigation started. I did not even know the where-' 
abouts of W. J. Burns up to that time. I did not; 
exchange words with him on the subject in the 
remotest fashion at any time before the war^ 
rant and the seizure of the records at the Ward- 
man Park Hotel, nor until the Saturday follow¬ 
ing the Monday on which the raid was made.’: 
(Rec. 378) ‘‘I first talked to William J. Buni^ 
on Saturday the fifth of November, at the Wood¬ 
ward Hotel, New York City” (Rec. 381). | 

Government’s witness Frank J. O’Reilly, who was 
Ruddy’s assistant in the work of shadowing the jury^ 
said on the witness stand; ! 

‘‘I met William J. Burns for the first time in 
my life on the morning of November 7,1927, upl- 
stairs in the court house, when I was on subr 
poena to the grand jury. I requested that mornt 
ing to be introduced that morning. As far as I 
know, he had nothing whatsoever to do with thi^ 
matter.” (Rec., 433.) ‘‘I first met William J. 
Burns Monday morning, November 7th. It was 
upstairs in this building.” (Rec., 436.) j 

I 

Counsel for this appellant admitted, without the 
necessity of proof, that this appellant vras in Wash¬ 
ington on October 12 and 13, 1927, and registered alt 
the Willard Hotel. (Rec., 677.) There was not even 
an attempt to prove that this appellant saw, conversed 
with, or had the slightest contact with Fall or Sinclair, 
or their agents while he was in Washington, or at any 
time or place. Nor is there the slightest evidence in 
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the 7’ecord of any such fact. (The criminal trial of 
Fall and Sinclair commenced on October 17, 1927.) 

Such was the sum and substance of all that the Gov¬ 
ernment was able to prove regarding the connection 
of this appellant with the Burns Agency, and with the 
shadowdng or surveillance of the jury in the Fall-Sin- 
clair criminal case. 

W. Sherman Burns, one of the respondents, took the 
stand in his o\ni behalf, and testified concerning the 
connection of this appellant with the Burns Agency 
and of his lack of knowledge and connection with the 
shadowing of tlie jury in the Fall-Sinclair criminal 
case as follows: 

‘‘Prior to 1921, W. J. Burns was president of 
tlie Agency, and, I think, a director. In 1921 he 
resigned as president and director, and severed 
all connections with the agency, and took the 
position of Director of the Bureau of Investi¬ 
gation of the Department of Justice. On his 
resignation from the Government he would ad¬ 
vise with us. He became adviser under a yearly 
retainer in 1925 or 1926, and that is the only 
connection he had. From 1921, when he re¬ 
signed the position as director and president, to 
become Director of the Bureau of Investigation 
of the Department of Justice, down to his sev¬ 
ering his connection with the Department of 
Justice, he had absolutely no connection with, 
and no participation in, the work of the Agency, 
advisory or otherwise. Then after he resigned 
his position as Director of the Bureau of In¬ 
vestigation of the Department of Justice he be¬ 
came advisor to the Agency. In that capacity 
he would make periodical visits to the office 
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whenever we would request him, or whenever' 
we desired to consult vith him, and of course! 
he had old clients who might w^ant to consult! 
with him from time to time; but it was a casual | 
connection, and only when we sought his advice | 
did he advance it. He did not come to the office: 
of the Agency with any regularity. For ex-: 
ample, the summer of 1927 he spent the entire; 
time in Florida, directing his home there in; 
Sarasota. I do not think he got back until the I 
latter part of August or September. From i 
January 1, 1927 until November 1, 1927, he was I 
not ill the office in an advisory capacity or any! 
other capacity, any substantial number of; 
times. He might come to the office once in 2; 
weeks. If there was any mail directed to liimj 
there one of our secretaries would call him on | 
the phone and tell him there was some mail, or | 
might send it up. If a telegram came in for! 
him, it would be opened and read to him over; 
the telephone. That was mostly private cor-1 
respondence. Raymond Burns did not have 
occasion to advise with W. J. Burns on the I 
business of the Agency more than half a dozen | 
times between January 1 and November 1 of ! 
1927. I cannot recall any specific investigation | 
that we had on which we sought his direct ad-1 
vice. We may have discussed the affairs of the I 
organization not over half a dozen times. Be-1 
tween 1925 and the end of 1927, W. J. Burns I 
took part in the affairs or business or activities : 
of the Agency only when his advice was sought, i 
I now remember one investigation he took part! 
in as advisor in the spring of 1927. W. J.! 
Burns had no place, no office, no desk or any of! 
the other appointments of an occupant of an! 
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office, in our suite at 165 Broadway at any time 
during 1927. When he comes to the office he 
goes into Raymond Burns’ office, or sometimes 
into my office. I did not consult W, J. Burns 
before I accepted the employment of Mr. Day in 
this matter. I did not tell him that I was go¬ 
ing to do it, or tell him afterwards that I had 
done it, at any time before the seizu^re of the 
records of the Age'ucy at Ward man Park. I 
did not discuss this employment nor this opera¬ 
tion with him until Tuesday, November 1, on 
the telephone, after the publicity of the seizure 
of the records. He did not have any knowledge 
ivhatever of the fact that the work was going 
on between October 18 and November i.” 
(Rec., 774, 775.) 

Upon being examined by the court, W. Sherman 
Burns stated: 

“I think my father is about 65 or 66 years 
old. 'After he had severed his connection with 
the Agency and after he had also severed his 
connection with the Government service and re¬ 
turned home, he occasionally would consult or 
advise with some of his old clients. I can’t 
remember any specific case during that time 
where he actually employed the Agency to do 
the work required by one of the old clients, but 
if an old client had requested him he would 
have referred him to the Agency. For some 
period after he left the Government service he 
was ill and in Europe. I can’t recall any spe¬ 
cific instances right now of his employing the 
Agency for an old client during that period.” 
(Rec., 786.) 
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This appellant testified concerning the same matter | 
follows: I 

‘‘When I finished that I organized the Wil¬ 
liam J. Burns International Detective Agency 
in 1909 and remained at the liead of that until 
1921. In August, 19211 was appointed Director 
of the Bureau of Investigation of the Depart¬ 
ment of Justice and I resigned from there the 
latter part of 1924. Just before I resigned 
from the Burns Agency, I was president of the 
corporation. I resigned as president, and had 
no connection with the Agency whatever before 
I was appointed Director of the Bureau of In¬ 
vestigation. W"hen I resigned from the Agency 
my son, Raymond J. Burns succeeded me as 
president, and Sherman Burns succeeded Ray¬ 
mond as secretary and treasurer of the corpora¬ 
tion. That relationship has continued until the 
present time. I had no position whatever, ad¬ 
visory or otherwise, with the Agency while I 
was Director of the Bureau of Investigation. 
I am now connected with the Agency in an ad¬ 
visory capacity whenever I am called upon by 
my sons to pass on any mattei^j that they may 
be handling that they want my advice on. I 
do nothing whatever in connection with the ac¬ 
tivities of the Burns Agency unless I am called 
upon, and then it is only for advice. I became 
advisor to the Agency in 1925. I have a re¬ 
tainer of $5,200- a year. Since I became ad¬ 
visor, I have not had an office in the Burnsi 
offices in New York, or anywhere else. I had! 
desk room in 350 Madison Avenue as a licensed! 
real estate broker. That has no connection, in| 
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location or otherwise, with the Burns Agency. 
I Avas not consulted, and did no work of any 
kind in the Agency in 1927, that I remember of. 
I was in New York in October, 1927. I was in 
the office of tliie Agency very, very seldom dur¬ 
ing the months of September and October. I 
was preparing to move to Florida. The offices 
of the Burns Agency in New York are at 165 
Broadway. They had the same offices in 1927 
and 1926. Tlie Madison Avenue office was up¬ 
town, beyond 42nd Street. 1 had nothing tvhat- 
ever to do luith the employment of the Burns 
Agency hy Mr, Day in October, 1927, and knew 
nothing about it until it was all over. The first 
1 knew of it teas on November 1st, the day after 
the Burns operatives were subpoenaed before 
the grand jury, and after the search tvarrant 
was executed and the records seized, A neivs- 
paper man in Neiv York called me on the tele¬ 
phone' to inquire whether or not I desired to 
make a statement concerning the Washington 
matter. As I didnH know anything about any 
Washington matter in which they were inter¬ 
ested,! inquired as to what it ivas and learned. 
That ivas the first time I had heard of the mat¬ 
ter at all in any way. From the time of the 
employment on October 18th down to and in¬ 
cluding November Ist^ 1 had had nothing to do 
with the matter and had no information con¬ 
cerning it at all. My advice had not been asked 
about it one way or the other,'^ (Rec., 744, 745, 
746.) 

On cross-examination he stated: 

‘‘I have known Harry F. Sinclair a number of 
years and have done detective work for him 



for a number of years. The Agency was not ein- 
ployied by him in some capacity at the time the 
Fall-Sinclair case was being tried.” ( Rec., 75^.) 

I 

To meet the insinuation or suspicion, erroneous and 
unfounded as it might be, that this appellant came to 

i 

'Washington on October 12 and 13, 1927, in some re¬ 
lation to the employment of the Burns Agency, uncon¬ 
tradicted evidence was introduced by this appellant 
which conclusively showed that the visit to Washing¬ 
ton on those days had no connection whatever with 

I 

shadowing of the jury. | 

This appellant stated on the witness stand: 

I 

‘‘I came to Washington on Wednesday, Oc):o- 
ber 12th about 8 p. m. in response to the tele¬ 
gram that has been read here. I met Mr. Dads- 
well at the Willard Hotel and he and I went! to 
the Radio Commission’s office and Avere th^re 
until noon. The young lady testified that |We 
were there about an hour. We were there frbm 

I 

9 o’clock in the morning until almost 12 o’clock. 
We went to see Admiral Bullard with a viewl of 
having the broadcasting station of the Financial 
Journal, that was then located in Tampa, Sta¬ 
tion WJBB, transferred from Tampa to Sara¬ 
sota. We were given that privilege and it AVas 
transferred. 1 left Washington the afternoon 
of the 13th on the Congressional, and returned 
to New York. I w'as not here on any other busi¬ 
ness than this radio business, and I did not trans¬ 
act any other business. I cannot recall every¬ 
body that I saw here on that occasion. I was 
with Elmer Dover after I got through with |Mr. 
Dadswell, and remained with him until we both 
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went to the station. He went west and I went 
to New York. 7 did not see Mr. Sinclair or Mr. 
Day ivhile I was here, nor did I talk with either 
one of them. I did not talk tvith their la/wyers 
or tvith anybody connected with the Fall-Sinclair 
case. I was not in Washington on November 
3rd, nor was I here at any time during the fall 
of 1927 before I came here on the 13th on the 
radio business, which was the first time I had 
been here for months. I was not here at any 
time between October 13th and November 6th. I 
did not give Ruddy any instructions of any kind 
or character pertaining to this operation by 
telephone, letter, or otherwise. I did not give 
any instruction to any of the operatives in con¬ 
nection with the work. I had no conversation 
with Mr. Sinclair or Mr. Day in connection 
with the work done here in October, either be¬ 
fore, while it was being done, or afterward. I 
had no part at all in making arrangements for 
the employment of the Bums Agency to do this 
work. I first saw Mr. Day when this proceed¬ 
ing started here on December 5th. I had never 
seen him before we assembled in court on that 
day. I had never talked with him before, nor 
had any communication with him before of any 
kind on any subject; no business talk with him, 
direct or indirect; no social or other kind of 
contact with him, direct or indirect, up to that 
day.” (Rec. 750-751). 

The testimony of Jack E. Dadswell, a resident of 
Sarasota, Florida, has such an important bearing on. 
the case that we here quote it in its entirety: 

live at 126 13th Street, North Street, 
Petersburg, Florida. I know William J. 
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Bums. I was in Washington October 13, 
1927. I had a business appointment with W. 
J. Burns and Admiral Bullard. I met Mr. Burnjs 
on October 13th, at about 8.45 a. m., at the Wil¬ 
lard Hotel. I had made arrangements to meet 
Mr. Burns before coming here by telegraphing 
him from Sarasota, Florida to New York. 
(Witness was handed a paper.) This is the tele¬ 
gram I had sent to Mr. Bums. Mr. Hitchings 
is the president of the Bank of Sarasota and 
Chairman of the Radio Committee of the Chanii- 
ber of Commerce of Sarasota. I was with Mr. 
Hitchings when he sent that telegram to Mr. 
Bums. I came here on behalf of the Chamb(ir 
of Commerce of Sarasota, Florida. (Witness 
was handed a telegram from W. J. Bums Ifo 
Mr. Hitchings.) I received from the Western 
Union Telegraph Office before I left Sarasota 
and came to Washington this telegram, a tele¬ 
gram similar to this, giving this same substance, 
the time at which Mr. Bums would meet me at 
the place, and fixing the date. I do not think tlie 
telegram was addressed to me, but was ad¬ 
dressed to the Chamber of Commerce, or to Mir. 
Hitchings, but in substance it was delivered to 
me, giving the time at which I was to meet Mr. 
Burns. I imagine the telegram was handed to 
me or shown to me, at least the contents of'a 
telegram. I left Sarasota for Washington aijd 
I met Mr. Burns at a specified time, at a spe4i- 
fied place in this city on a specified day in con¬ 
formity with the telegram which was shown to 
me. ! 

‘‘Thereupon the respondents offered in evi¬ 
dence the following: i 
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‘‘Eespoxdexts' Exhibit No. 21.’’ 


^‘93N F N\v 47 Blue Xu. 

Sarasota Flo 242P Oct. 10, 1927. 

Wm. J. Bums, 

Suite 1125 165 Bway. 

Would it be possible for you to meet with Mr. 
Dadswell at Federal Radio Commissioners 
Office Washing-ton DC and confer with Mr. Bul¬ 
lard Chairman Thursday morning at nine am 
stop very important as Dadswell is moving the 
Financial Journal broadcasting station from 
Tampa to Sarasota wire answer. 

C. E. HITCHINGS, 

: 325P.” 


“The witness continued: 

“I hav’e not got the original telegram signed 
bv Mr. Burns in New York and sent to Mr. 
Hitchings in Sarasota. It is in the files at the 
Chamber of Commerce in Sarasota. I saw the 
telegram that Hitchings sent Burns in New York, 
asking him to meet me in Washington on Thurs¬ 
day morning at the Radio Commissioner’s Office. 
Before I came from Sarasota to Washington 
Hitchings or I received word from Mr. Burns 
to the effect that he would meet me here. This 
is the reason I came to Washington, as the re¬ 
sult of that telegram from Mr. Burns. I got 
here about 7 a.m. on October 13th. I stopped at 
the Raleigh Hotel. I met Mr. Bums at the Wil¬ 
lard at 8:45 and he and I went immediately to 
the Commerce Building, to the office of the 
Radio Commissioner. We were there from 
about 9 o’clock to about 12:30. One of the ob¬ 
jects of the conference was to confer with Ad- 
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miral Bullard at this place. I left Washington ! 
about 10 o^clock that night. I had a conversa- I 
tion with Mr. Bums near the Willard. After I 
it, Mr. Burns went to his office in Washington ; 
and I went to the hotel. The conversation was ^ 
just before we parted. The subject of that con- | 
versation was as to where I would be able to get I 
hold of Mr. Burns during a certain period of I 
that day.” (Bee. 727, 728 and 729). 

Lois I. Stuntz, secretary to the late Admiral Bullard, i 
stated in her testimony: | 

i 

am employed by the Federal Kadio Com- ! 
mission. I know William J. Burns by sight. I ; 
remember Mr. Bums being in the office of Ad- ; 
miral Bullard sometime in the fall, but I cannot | 
state offhand the exact date. He was there on i 
business with Admiral Bullard. Mr. Dadswell | 
of Florida was with him. They were there pos- • 
sibly an hour or two. To the best of my memory i 
they were there only once on this business.” | 
(Rec. 740). I 

The appellant, Henry Mason Day, who employed the | 
Burns Agency, stated concerning the employment: 

i 

i 

‘‘I never at any time had any contact by ' 
phone or personally, or any communication with ! 
W. J. Burns about this matter.” Rec. 832). 

• 

This completes the resume of all the testimony, on ; 
both sides, concerning the connection, or the lack of | 
connection, of this appellant with the employment of i 
the Burns Agency in the surveillance of the jurors,; 
prior to their discharge and to the mistrial in the Fall-1 
Sinclair criminal case. 


! 

i 
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We now proceed to recount the evidence concerning 
the connection of this appellant with the procurement 
of the false McMullin affidavit, namely, the evidence 
relating to the charge in the petition that: * * 

thereafter, to wit, on the third day of November, 1927, 
the said William J. Burns, returned to the City of 
Washingt071, in said District of Columbia, when he and 
the said W. Sherman Burns, in furtherance of said 
designs of said respondents, procured the making of 
a false affidavit * * 

This appellant emphatically stated on the stand that 
he was not in Wasliington on November 3, 1927, and 
that he was not here any time between October 13,1927, 
when he was'about the radio business, and November 
6th, when he came to testify before the grand jury, 
and that he had nothing to do with making of the false 
affidavit. (Bee. 750) W. Sherman Bums was not in 
Washington at all that Fall, until called before the 
grand jury on November 6th, several days after the 
mistrial. There is no evidence to the contrary in the 
entire record. Indeed^ it was admitted on the record 
by the District Attorney that this appellant and his 
son ivere not in Washington on November 3rd, and did 
not take part in the procurement of the false affidavit. 
The following colloquy occurred during the trial be¬ 
low : 

‘ ‘ Mr. Douglas: I would like to inquire, if the 
District Attorney could see his way clear to an¬ 
swer it, whether or not he means by his state¬ 
ment to say that he intended to prove that 
W. J. Bums and Sherman Burns were here and 
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caused this affidavit to be made by this maul 
(McMullin). 

‘‘Mr. Gordon: No, they were not here at that\ 
timeJ^ (Rec. 622.) 

Thomas E. Lodge, an attorney who assisted in thei 
preparation of the McMullin affidavit, and who lateri 
handed it to Justice Siddons, was placed upon the| 
stand by the Government. Under the examination byj 
the Assistant District Attorney he testified merely; 
to the fact that on November 2nd, the day before the; 

j 

affidavit was prepared, and two or three days after | 
the mistrial, he had a conversation over the long dis-l 
tance phone with this appellant (Rec. 664). On cross-1 
examination by the attorney for this appellant the; 
witness was asked this question concerning that con-| 

i 

versation: 

“Your conversation over the telephone was- 
with reference to seeing the District Attorney,; 
wasn’t it!” I 

To that question the District Attorney objected, and i 
the court refused to let the witness testify as to what | 
was said, and an exception was duly noted. (Rec.; 
667.) I 

However, Lodge was later produced as a witness! 
for this appellant, and testified concerning the topic j 
of the conversation as follows: 

‘ ‘ My conversation with W. J. Bui:ns on the i 
long distance telephone was a week before Mr. i 
Burns was down here before the grand jury. | 
That conversation had no reference whatever; 

Zh I 
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to the McMullin or Long affidavit, and no refer¬ 
ence to the conduct of the Burns Agency under 
the employment by Mr. Day. It did have refer¬ 
ence to the newspaper articles then being pub¬ 
lished in the press that Mr. Burns thought were 
injurious to the Agency.” (Bee. 739.) 

Judge Daniel Thew Wright, who prepared the Mc- 
Mullin affidavit, was not called as a witness by the 
Government, but, as a witness for the respondents. 
He said: 


have known W. J. Burns for 20 years, or 
longer; I had not seen him for a long time 
until one day after he had been subpoenaed down 
here before the grand jury. He came into my 
office with his son Sherman. He said he was 
in town and just came in to pay his respects, 
and introduce me to Sherman. I came out and 
shook hands with them. That was during the 
week he was here as a witness before the grand 
jury, commencing November 7th. 7 had no com¬ 
munication icith the BurnSj either direct or in¬ 
direct, about this affidavit before it teas pre¬ 
pared. * * * j had not talked with anybody 
u'ho teas connected with the Burns Agency, ex¬ 
cept Long, or McMidlin, about drawing this affi¬ 
davit, prior to the time it was drawn,^^ (Rec. 
736.) 

McMullin when on the stand, under the direction of 
the District Attorney, testified concerning the making 
of the false affidavit: 

‘‘He (Ruddy) also told me it would be pretty 
bad for me if I did not go through with it. He 
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said it was under the instructions of W. j. 
Burns. I 

‘‘Thereupon a motion was made to strike out 
the last sentence, the motion was overruled, and 
an exception noted, and the witness continued: 

“He said that W. J. Burns had given hijn 
instructions that he wanted this affidavit made 
for the client. ^ ^ ^(Rec. 623.) 

At the conclusion of the Government’s case, the 
above motion was renewed, but was overruled and 
exception noted. (Rec. 697.) I 

Ruddy, who had theretofore been used by the Gov¬ 
ernment as one of its principal, if not its most iip- 
portant, witness, testified when called as a witness 
for the respondents as follows: 

“At the time of the making of this affidavit 
on the night of the 3rd I had absolutely no doubt 
concerning the integrity or accuracy of this re¬ 
port of October 22nd, when the affidavit was 
drawn and signed and sworn to by McMullih. 
I did not request him to make that affidavit, i I 
did not tell him that W. J. Bums wanted either 
the report of October 22nd or the affidavit made 
based thereon for the use of his clients. W. J. 
Burns never requested me, suggested to me the 
making of that affidavit. I had not spoken to 
or seen W. J. Burns since the previous Febru¬ 
ary.'^ (Rec. 762.) 

I 

I 

I 

The next testimony which we proceed to recount iis 
that relating to the charge that this appellant, to¬ 
gether with his son, the appellant W. Sherman Burijis, 
procured the submission of the McMullin affidavit to 


i 

I 

! 

j 
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Justice Siddons on November 3, 1927; that is to say 
that portion of the petition which states: 

< t # * * ^j William J. Bums 
and the said W. Sherman Burns, knowing the 
said affidavit to be false and without truth and 
fact, did then (November 3, 1927), and there 
(Washington, D. C.), procure the submission of 
said affidavit to said Honorable Frederick L. 
Siddons, Associate Justice of the Supreme 
Court of the District of Columbia * * 

We have hereinbefore shown that this appellant w^as 
not in Washington on November 3, 1927, and that the 
Government abandoned its charge that he was. 

As has already been stated, Thomas E. Lodge, who 
submitted the affidavit to Justice Siddons, was called 
as a witness for the Government, and was permitted 
by the court to state merely that he had a conversa¬ 
tion over the long distance phone with this appellant 
on November 2nd, the day before the submission of 
the affidavit, with all its unfair inference, without the 
corresponding right to this appellant on cross-exami¬ 
nation to bring out what that conversation was. The 
Government brought out the fact also on direct exami¬ 
nation that the witness had submitted the affidavit to 
Justice Siddons (Rec. 665), but on cross-examination 
by this appellants’ counsel the following ocurred: 

“I put nothing whatever in the shape of writ¬ 
ing on the backs of those affidavits. Whatever 
endorsement were placed there after I had 
handed them to the Judge and by someone else 
that I do not know of. I had a very, very brief 
conversation with Judge, if conversation is a 
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mere sentence. I did not file those affidavits ui 
the Sinclair-Fall case in the Clerk’s office. 1 
did not cause them to be filed by anyone. ' 

‘‘Thereupon the following occurred: ; 

“Q. Did you request or direct anyone to file 
them ? 

“The question was objected to, the objection 
sustained, and an exception duly noted. i 

“Q. Did you have any authority from Wil¬ 
liam J. Burns, Sherman Burns or Vietsch or, 
anyone else to file those affidavits? 

“The question was objected to, the objection 
sustained, and an exception duly noted. 

“Q. When you handed these affidavits to Jus¬ 
tice Siddons, what conversation did you have 
with the Judge, or what did you say to him conj 
cerning these affidavits? | 

“The question was objected to, the objectioij 
sustained, and exception duly noted.” (Rec. 
668 and 669.) 

I 

1 

When he was called as a witness for the appellants^ 
he gave the following testimony: I 

i 

j 

“I was never authorized or directed either by 
William J. Bums or Sherman Burns, or Charles 
L. Vietsch to deliver those affidavits to Justice 
Siddons. I hadn’t talked to them. I am reasonr 
ably satisfied, although not positive, that it was 
W. J. Burns, and not Raymond or Sherman 'who 
I talked to by long distance telephone on Wed¬ 
nesday preceding the week W. J. and Shermaii 
Bums were down here. The subject was to th^ 
effect that the press was carrying at that time^ 
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‘‘Thereupon the conversation was objected to 
as incompetent, irrelevant and immaterial. 

“Mr. Douglas: It is only for the purpose of 
rebutting any inference that the conversation 
of W. J. Burns had any reference to the affi¬ 
davits, or any reference to his participation in 
the affairs of the Burns Agency. All I wish 
to do is to show what was the subject of that 
conversation. 

“The objection was sustained, and an excep¬ 
tion duly noted.(Bee. 738) 

Later Lodge testified: 

“My conversation with W. J. Burns on the 
long distance telephone was a week before ]\Ir. 
Burns was dowm here before the grand jury. 
That conversation had no reference whatever 
to the McMullin or Long affidavit, and no refer¬ 
ence to the conduct of the Bums Agency under 
the employment by Mr. Day. It did have refer¬ 
ence to the newspaper articles then being pub¬ 
lished in the press that Mr. Burns thought were 
injurious to the Agency.’’ (Rec. 739) 

Ruddy, who consulted with Lodge in the matter of 
the affidavit, testified as a witness for the Government 
that this appellant had nothing to do with the affi¬ 
davit, (Rec. 378), and that he “first talked with Wil¬ 
liam J. Burns on Saturday, the fifth of November, (the 
day after the affidavit was handed to Justice Siddons) 
at the Woodward Hotel, New York City.” (Rec. 381). 
He testified substantially the same when called to tes¬ 
tify for the appellants (Rec. 762). 

The testimony of W. Shennan Bums hereinbefore 
stated is substantially to the same effect. 
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( 

John R. Fitzpatrick, the Secretary to Justice Sid-| 
dons, gave an account on the stand of the submissioni 
of the affidavit by Lodge to Justice Siddons. He saidii 

I 

I 

‘‘He handed those two affidavits to Mr. Jus-| 
tice Siddons, who thereafter handed them backj 
to Mr. Lodge, who then handed them to me. I| 
first put them in a place in the office and keptj 
them under my personal supervision. There-I 
after I took them and handed them to Mr. Jus-i 
tice Siddons. I never brought them to thei 
Clerk’s office, or caused them to be sent to the! 
Clerk’s office. The last I saw of them they' 
were in the possession of Mr. Cunningham, the; 
Clerk of this court, who was then in our office, j 
Mr. Justice Siddons handed them to Mr. Cun-\ 
ningham. \ 

“Thereupon the witness was cross-examined I 
as follows: ; 

“When Lodge handed these two affidavits to| 
the Justice, they were folded. Before handing! 
them to the Justice he did not read them to him. i 
Justice Siddons didn’t read them while he had! 
them in his hands before handing them to him. l 
When Mr. Lodge handed those affidavits to Jus- i 
tice Siddons he said that he represented the! 
Burns people. He used the name ‘William J. | 
Burns,’ hut ivhether he used that as the name\ 
of an individual or part of the name of the \ 
Agency I am not now clear. He stated that he i 
presented—I use the word ‘presented’—I do! 
not attempt to quote the exact words; he may i 
not have used it—the affidavits on behalf of the I 
Bums people. He repeated that several times, I 
using the phrase 'Burns people/ and using the I 
phrase 'William J. Burns/ and also 'The In- 
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fernational Detective Agency,’ He stated that 
they were for the information of the Justice. 
To the best of my recollection he did not also 
state that he felt it his duty as a member of the 
bar of the court to present these affidavits to the 
Justice. I cannot tell whether he used the name 
^W. J, Burns’ as a corporate or an individual 
name.” (Rec. 695) 

Althouglii there was no charge that this appellant 
filed the McMullin affidavit, and although Justice Sid- 
dons stated' in open court during the trial below that 
he, the court, had filed the affidavit (Rec. 1, Addition), 
the Government sought to prove that this appellant 
filed the false affidavit, and introduced the following 
testimony of two newspaper reporters: 

George E. Durno testified as follows: 

“I know W. J. Burns in a newspaper way. I 
saw him on the morning of November 7,1927, in 
the corridor outside of the grand jury room. A 
number of other newspaper men were present. 
I saw W. J. Bums coming from the direction of 
the grand jury room. On the occasion of that 
meeting, a conversation ensued. He addressed 
all the newspaper men. W. J. Bums gave us 
copies of the affidavit signed by William V. 
Long. He said he had filed it with Justice Sid- 
dons on the Friday preceding and wanted to 
know why the Government had not done some¬ 
thing about that. He said, ‘All of our investiga¬ 
tions show that the only tampering was done 
by the Government itself.’ He said that the 
public was being misled into believing that the 
defense in the oil trial had no right to keep the 
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I 


I 

jury under surveillance but that as a matter of 
fact as long as there was no approach, that the 
defense had the same privilege in that respect 
as the Government; that all of the Burns Agentb 
had been honest and sincere.” (Rec. 673-4). | 

t 

I 

Edward J. Dutfy testified: I 

‘‘I know W. J. Burns by sight. I saw him 
the day he testified before the grand jury, t 
am not able to fix the day. Mr. George Dump 
was present on that occasion, and there ensued 
a conversation. I was only there about the first 
five minutes. Mr. Stoddard and Mr. Bumb 
reached the middle of the hall, and he said that 
the newspapers had only showed one side of 
the case, and if we were willing to listen to him 
then, he was willing to give the other side of 
the case and would prove that the only tamper^ 
ing that had been done had been done by the 
Government, and affidavits to that effect were 
filed, and he charged the Government with keep¬ 
ing them from the public and asked us why wp 
didn’t go after them and give both sides of the 
case. To the best of my recollection he said 
he filed the affidavits. While I was there no 
reference was made to an attorney named 
Lodge. I don’t think there was any reference 
to the time that such affidavits had been filed. ’j’ 
(Rec. 674.) 

^^To the best of mv recollection W. J. Burns 
said; ‘I had filed.’ There was some doubt in 
my mind as to what he said until I looked up 
our stories in the office and found they said that 
Mr. Burns said he had filed the affidavits. T6 
the best of mv recollection he used the word 

•' j 

4Jc 


i 

i 



26 


‘ filed, ^ but be might have used something else. 
I went to the clerk’s office and asked the clerk 
there if he knew of any such affidavits being 
filed, and he said ‘no.’ While I was there, Mr. 
Bums did not point to Mr. King and say, ‘there 
is the only man that has been tampering with 
the jury and he ought to be put in jail.’ I did 
not hear that part of the conversation.” (Rec. 
675.) 

There is a mass of testimony relating to what was 
done by this appellant after he came to Washington 
to testify before the grand jury on November 6, 1927, 
a week after the mistrial, but since his conduct 
then was and could not be the subject of any charge 
of contempt of court, it is unnecessary to refer to 
that part of the evidence. The introduction of this 
evidence, found for the most part in the testimony of 
McMullin, w’as strenuously objected to by the appel¬ 
lant, and over his objection received by the court. It 
should never have been introduced, and no doubt will 
not be considered by this Court, except in passing 
upon the exception to its introduction duly noted by 
this appellant. 

That is all of the testimony foimd in record which 
hears in any way upon the charge of contempt pre¬ 
ferred against this appellant. 

The following persons testified that this respondent 
was a man of the highest integrity and of excellent 
reputation: United States Senators Shortridge, of 
California (Rec. 739); Watson, of Indiana (Rec. 740); 
Copeland and Wagner, of New York (Rec. 741); 
Moses, of New Hampshire (Rec. 740); James M. 
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Beck, Member of the House of Representatives, and 
former Solicitor General of the United States (Rec. 
743), and Joseph P. Tumulty, former secretary to tie 
late President Wilson (Rec. 742). 

At the close of the Government’s case a motion 
discharge this appellant was seasonably made, but 
the trial court insisted upon the postponement of the 
consideration of the motion until the conclusion of 
the entire case (Rec. 698 and 699). At the end of the 
case the motion was renewed (Rec. 842). The trial 
court did not then pass on the motion, and did not dis¬ 
pose of it until requested so to do by this appellant’s 
counsel in the middle of the court’s final decision, 
when he overruled the motion, and an exception w^s 
duly noted (Rec. 851). 

The Court then proceeded to his findings of law and 
fact concerning charges against this appellant in the 
following language: 

j 

“The Court: Now, on the question of the 
share taken by Mr. William J. Burns in this 
matter, it is one that has given me a great d^al 
of—or, rather, I have given a great deal of con¬ 
sideration to it. I was very much inclined |at 
first to the view that the evidence here 'would 
not justify holding Mr. William J. Burns in con¬ 
tempt of Court. I have followed very closely, 
or at least I have tried to do so, the very power¬ 
ful argument made in his behalf by his counsel, 
Mr. Douglas, and also the argument of the 
prosecutors here on the subject. What we have 
really 'with regard to the evidence in this case 
is certain facts concerning Mr. W. J. Burns and 
the explanation of those facts by him, and such 
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other evidence in his behalf as has been sub¬ 
mitted here. It is that evidence, together with 
facts about which there is not any dispute in 
his behalf, and I will do no more than just 
briefly touch upon that evidence. I am not go¬ 
ing to go over ground that has been traveled 
more than once bv counsel on both sides here 
as to Mr. William J. Burns’ connection with 
this Agency. As Mr. Douglas has very forcibly 
said, from the point of view of the contention he 
was making, of course Mr. William J. Burns 
was concerned about this matter. He was con¬ 
cerned about the Agency. As said by Mr. Doug¬ 
las ‘It was his child.’ He was concerned about 
the matter because his sons or at least one of 
them was involved in this charge. 

“It is in evidence that he had for a very con¬ 
siderable time kno^\^l the respondent Sinclair, 
that he had advised with him, and if I remember 
the testimony correctly, he had advised with 
him about matters coming within the purview of 
the Agency work at any rate, within a compara¬ 
tively recent time. It is in evidence here that 
Mr. Sinclair was an old client of Mr. W. J. 
Burns. It is in evidence that, despite his re¬ 
stricted connection with the Agency, after he 
had retired finally from public office, that he 
did advise with his old clients. 

“I am asked, in his behalf, to hold, to believe, 
that he knew absolutely nothing about the em¬ 
ployment of this Agency in this surveillance un¬ 
til after the mistrial w’as declared. Here w^as 
his old client, an old client of his facing a crimi¬ 
nal indictment against himself and another, in 
a case which had attracted countrywide atten¬ 
tion. Here the respondent, Sinclair, comes to 
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town in preparation, at least in part, for th^ 
trial which was to take place a week later, after 
his arrival. Here we have the employment by 
this Agency of 15 or 16 agents for the purpose 
of establishing this surveillance in that case 
after the jury is empaneled. Mr. William Jj 
Burns, it is said, knows nothing whatsoever 
about it. Here he was in Washington, beforq 
the trial of the case commences, some twentv-: 
four or thirty-slA hours, and he knows nothing 
about the case and nothing about the surveil^ 
lance and nothing about the matter of a surveil-' 
lance that, in a week, less than a w^eek from thd 
time of Mr. Sinclair’s arrival in town, was to| 
commence. I will not go over again the facts! 
which have been discussed pro and con. It is! 
perfectly true that Mr. Burns had denied that! 
he was here. It is impossible for the Court toj 
think that he was in entire ignorance of thisi 
matter. It taxes his credulity to do it. 

“Mr. Burns’ reputation has been testified to: 
by those of high standing, by citizens of high! 
standing, who had known him for periods rang-i 
ing from 30 years, 25 years, 20 years to a shorter! 
time. They all united in saying that his repu>i 
tation, as they knew it, was that of a man of| 
integrity and a good citizen. There is no evi-| 
dencc before the Court to the contrary, and,j 
after all, I suppose it to be true that in a case; 
like this there is a presumption of a person! 
being a good citizen, even if he is charged with! 
a criminal offense of some kind. Sometimes evi-| 
dence of that character raises a doubt of the! 
guilt of the person charged with a criminal! 
offense. Taking the evidence in a case, and then! 
taking reputation evidence, that reputation evi-i 
defhce has been known, in given cases, even toj 


I 


i 
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raise a reasonable doubt where none existed 
with reference to the other testimony against 
the defendant in the case. That Mr. William 
J. Burns should do what he could for the sake 
of his son, for the sake of the Agency that he 
had founded—certainly that ought not to be 
held against him. The question is whether or 
not he took such a part in this matter, in the 
presentation of this affidavit to the Court, as 
subjects him to condemnation for his share in 
it. No answer has been given, no effective an¬ 
swer, it seems to me as to why that affidavit was 
delivered to the Court. There must have been 
some motive, some purpose about it. It was not 
a futile, a useless act. I learn from the argu¬ 
ment, or I am told in the argument of counsel 
in his behalf that he did not know anything 
about its delivery. Well, there is testimony to 
the effect that he stated very publicly to the 
newspaper men, gathered in this very building, 
that he filed such an affidavit. It has been 
stated, of course, that he did not know its falsity, 
that it was false, that clearlv he did not know it 
was' false. It is insisted by the Government 
that, under the circumstances and evidence in 
this case, that he did know it was false, knew 
it was false when it was placed in the hands of 
this Court. This is a charge of the most seri¬ 
ous character, that this man who had enjoyed, 
apparently up to this time, a reputation for good 
citizenship, of being a man of integrity, that 
he should knowingly cause to be submitted to 
this Court that affidavit, seems almost past be¬ 
lief. That he knew of this surveillance under 
the testimony in this case, I cannot doubt. After 
all, the question maybe is whether or not mere 
knowledge of the surveillance by the agency is 
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enough to require his being adjudged in con- ; 
tempt. There is no evidence that I recall, up I 
to the time of the mistrial, that otherwise con- I 
nects W. J. Burns with this matter. Of course 
I do not lose sight of the evidence that he is | 
the founder of the Agency and has been the i 
leading force in it until, he said, and others say ; 
in his behalf, that he drifted out of it when he I 
entered the employment of the Government, and j 
never resumed it except in a qualified capacity, I 
but he did, in a qualified capacity enter its serv- ■ 
ice as an advisor. 1 am told that he never volun- ■ 
teered advice, that he only gave advice when it ' 
was solicited by his sons or by the Agency. I : 
am not able to go that far, under this testimony, i 
but I think the evidence shows—and it is not | 
an unnatural situation; it is a most natural | 
situation—the evidence points to Mr. W. J. i 
Burns ’ interest in this Agency, whether it is the I 
kind of legal interest we speak of—it was an in- | 
terest, a vital interest, an interest which would I 
more likely be a strong interest than one that | 
has for its basis some ownership of shares of I 
stock. That he knew of this surveillance I can- i 
not doubt, and that he knew it from the time ^ 
it began. It is conceivable, I say again, from ' 
the time he knew, must have known, that when j 
his client, the respondent Sinclair, was coming j 
up for trial in this Court under a criminal in- I 
dictment charging him, with another, with a j 
verv serious offense, that Mr. W. J. Burns knew I 
about it. So while it cannot be said that his i 
part in it is to the extent of his son Sherman ! 
Burns ’ part in it, much less that of the respond- : 
ent Day or of the respondent Sinclair, I am : 
obliged to find from this evidence that he was a I 
party to that surveillance.’^ i 
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To the findings of law and facts this appellant duly 
noted an exception (Rec. 856). 

The Court then imposed a sentence upon this appel¬ 
lant of imprisonment in the Washington Asylum and 
Jail for a period of fifteen days. (Rec. 859). 

And thereafter an appeal in open court was noted 
from the judgment of the Court, and the bond on ap¬ 
peal duly fixed. (Rec. 860). 


ASSIGNMENTS OF ERROR. 

The respondent, William J. Burns, having appealed 
to the Court of Appeals of the District of Columbia 
from the final judgment entered in the above entitled 
cause, files this his assignment of errors and says that 
in the trial of said cause and in the rendering of the 
final judgment therein the trial court erred as follows: 

1. In overruling the motion to dismiss the petition 
and discharge the rule made at the opening of the hear¬ 
ing. 

2. In overruling the motion to dismiss the petition 
and discharge the rule made at the close of the Govern¬ 
ment’s case. 

3. In overruling the motion to dismiss the petition 
and discharge the rule made at the close of the entire 
case. 

4. In holding that the evidence was sufiicLent to jus¬ 
tify the conviction of William J. Burns of contempt of 
court. 
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5. In finding as a matter of law that William J". 

Burns was guilty of contempt of court. i 

6. In not holding as a matter of fact and law that 
William J. Burns was not guilty of any act or acts 
constituting contempt of court. 

7. In holding that the shadowing or the keeping uii- 

der surveillance the members of a jury in a criminal 
case per se constituted a contempt of court. I 

I 

; 

8. In holding that the acts done by William J. Burns 
in the Fall-Sinclair criminal case obstructed or tended 
to obstruct the due administration of justice so as tp 
constitute contempt of court. 

9. In not holding that the acts done by William JT. 
Bums in the Fall-Sinclair criminal case neither ob¬ 
structed nor tended to obstruct the due administration 
of justice so as to constitute contempt of court. 

i 

10. In refusing to admit in evidence testimony con¬ 
cerning the practice of the Department of Justice of 
the United States with respect to shadowing of jurieb 
in criminal cases during the trial thereof. 

11. In admitting in evidence the original and carboii 
copies of the reports of the operatives of the Burns 
Agency. 

j 

12. In admitting evidence concerning the so-called 
King-Akers-Kidwell incident. 

I 

t 

13. In admitting evidence concerning the alleged 

falsity, incorrectness, or inaccuracies of the reports ojf 
the operatives of the Burns Agency. i 

I 

5A; 


j 
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14. In admitting in evidence testimony relating to 
things said and done by, and the conduct of, William J. 
Bums after the discharge of the jury as constituting 
acts of contempt of court. 

15. In refusing to admit evidence that immediately 
subsequent to the dismissal of the jury in the Fall-Sin- 
clair criminal case all the jurors therein had stated one 
to the other and agreed among themselves that at no 
time during the said trial were they conscious of being 
shadowed or followed. 

16. In admitting evidence concerning the suspicion 
of Juror Herzog that during the Fall-Sinclair criminal 
case he was on one occasion followed bv some one; and 
the testimony of Juror Bailey to the effect that on one 
occasion on October 28, 1927, during the Fall-Sinclair 
criminal case she was obser\’ed by some unknown per¬ 
son. 

17. In admitting testimony of a conversation in the 
petit jury room between jurors Heaton, Bailey and 
Kidwell during the Fall-Sinclair criminal case. 

18. In refusing to admit testimony on cross-examina¬ 
tion of Frank J. O’Reilly, one of the operatives, 
of what was actually said between O’Reilly and the 
father and mother of Juror Kidwell on the occasion of 
the visit of O’Reilly to the barbershop of the elder 
Kidwell and to the home of the mother. 

19. In admitting the testimony of Juror Kidwell 
concerning an incident in the Museum Grounds and an 
incident at the west end of the Court House, both .al- 
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leged t(v have taken place during the Fall-Sinclair 
criminal case. 

j 

20. In refusing to grant the motion to strike out 
the testimony of Britten Browne, Robert Dove, Mrs. 
Rawzee, Carl S. Anderson and Donald Woodward, 
concerning an investigation of the property of Juror 

Kern. | 

21. In refusing to grant the motion to strike out the 

O’Reilly report of October 28,1927 (Government’s Ek- 
hibit 170), concerning Juror Kern. | 

22. In admitting in evidence the alleged false affi- 

1 

davit of William J. McMullin and the affidavit of Frank 
J. 0 ’Reilly. 

I 

23. In admitting and refusing to strike out the eyi- 
denoe of William J. McMullin to the effect that Charles 
G. Ruddy had told him, McMullin, that the alleged 
false affidavits of McMullin and O’Reilly had been 
made under the instructions of William J. Burns. | 

24. In sustaining objections to questions in the 
cross-examination of W. J. McMullin, seeking to elicit 
the fact that McMullin had visited the Government’s 
counsel in the Fall-Sinclair case before he, McMullin, 
made the alleged false affidavit and was directed by 
the Government’s counsel to make such affidavit. 

25. In refusing to admit testimony concerning the 

j 

details of the making of the McMullin affidavit. I 

i 

26. In refusing to admit testimony concerning the 
several applications of W. J. McMullin for work with 
the Burns Agency, and concerning his prior life, his 
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conviction of crime and commission of various offenses, 
including his desertion from the army, all to discredit 
him as a witness. 

27. In admitting the testimony of W. J. McMuUin 
concerning who had directed him to put false state¬ 
ments in his reports of October 19, 20 and 21, 1927. 

28. In admitting testimony of AV. J. McMullin con¬ 
cerning the alleged conversations between himself and 
C. G. Ruddy. 

29. In refusing to comply with the formal applica¬ 
tion to the trial justice that lie observe McMullin’s ap¬ 
plications to the Burns Agency in 1925 and 1927 in re¬ 
spect to various words to test McMullin’s credibility 
in saying he did not vrrite the application of 1925. 

30. In refusing to admit the record of William J. 
McMullin in the War Department for the purpose of 
discrediting him as a witness. 

31. In refusing to admit in evidence W. J. McMul¬ 
lin ^s application for employment to the Burns Agency 
in 1925. 

32. In refusing to admit in evidence W. J. McMul¬ 
lin ^s application for employment to the Bums Agency 
in 1927. 

33. In refusing to admit in evidence the certificate 
of parole of W. J. McMullin from the Ohio State Peni¬ 
tentiary. 

34. In refusing to admit in evidence A. Lincoln Till’s 
recommendation of the real William V. Long to the 
Bums Agency. 
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35. In refusing to admit in evidence the testimoiiy 
of S. M. Current, William V. Long, Harry F. Stahl, 
Thomas E. Lodge and Charles G. Buddy for the pur¬ 
pose of contradicting and discrediting William J. Mc- 
Mullin. I 

ARGUMENT. 


The situation of this appellant is different from thkt 
of the others. The evidence conclusively demonstrates 
that, irrespective of whether or not the acts com¬ 
plained of in the petition constitute contempt of court, 
this appellant knew nothing of, and had nothing wh^t- 

j 

ever to do with those acts. In making this statemerit, 
it is not to be considered for a moment that this ap¬ 
pellant admits or concedes to the slightest extent what¬ 
ever that the evidence adduced at the trial shows thht 
any of the appellants were guilty of contempt pf 
court, but, on the other hand, he emphatically states 
that the evidence is totally and fatally lacking of any 
such proof. I 

The assignments of error of this appellant are the 
same as those filed by the appellant W. Sherman 
Burns, with the exception that this appellant’s as¬ 
signment of error No. 28, that the court erred ‘‘in 
admitting the testimony of W. J. McMullin concern¬ 
ing the alleged conversations between himself and 
C. G. Ruddy” is not found in the assignments of errc|r 
of W. Sherman Burns. 

I 

In so far as the main propositions of law involved, 
in the consideration of this appeal are concerned, this 
appellant adopts, and, by reference, makes a part pf 
this brief the Statement of the Case and the Argu- 
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ment in the brief of the appellant W. Sherman Burns. 
The sole purpose of this brief is to discuss the propo¬ 
sition that this appellant was in no way connected 
with the shadowing of the jury in the criminal case 
against Albert B. Fall and Harry F. Sinclair; nor 
with the procurement and submission of the false aflGi- 
davit of William J. McMullin. 

We now proceed to discuss the facts of this case 
under the following main divisions. 

I. 

There Is No Evidence in the Entire Record Suffi¬ 
cient to Prove that this Appellant Had Any Knowl¬ 
edge of or Connection luith the Shadoiuing of the Jury 
in the Fall-Sinclair Criminal Case, 

II. 

There Is No Evidence in the Entire Record Sivffi- 
cient to Prove that this Appellant Had Any Knowl¬ 
edge of or Connection with the Procurement and Sub¬ 
mission of Hie False Affidavit of William J. McMullin. 

III. 

There Is No Evidence in the Entire Record to Sup¬ 
port the Judgment Below. 
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I 


r. I 

There is no evidence in the entire record sufficienlj 
to prove that this appellant had any knowledge of oii 
connection with the shadowing of the jury in the Fall 
Sinclair criminal case. 

I 

I 

The decision or finding of the trial court, which we 
have quoted in full in the Statement of the Case, is, hi 
its essential parts, without any basis of fact. That i^ 
readily discerned from an analysis of the decision hi 
the light of the Record. 

As one reads the language of his Honor he is im-| 
pressed with the fact that the question of the parti 
played, or as the court expressed it ‘‘the share taken’ 
by this appellant was a difficult one and hence of deep 
concern and doubt. Indeed, the trial Judge said that 
he “was very much inclined at first to the view that the 
evidence here would not justify holding Mr. Williami 
J. Burns in contempt of Court.” 

The court then indulged in a few general remarks 
about the argument of counsel and the evidence, and] 
then observed that “of course Mr. William J. Bums! 
was concerned about this matter. He was concerned! 
about the Agency. As said by ]\Ir. Douglas: ‘It was! 
his child’. He was concerned about the matter because: 

i 

his sons or at least one of his sons was involved inj 
this charge.” All true, but what boots it. Certainly,! 
this appellant, when he discovered that his son, Sher-| 
man, and the Agency, which he had founded and which; 
still bore his name, were being accused of taking part; 
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in an attempt to corrupt a jury, was very much con¬ 
cerned, and naturally. But surely that does not in any 
way indicate guilt. It was an ex post facto interest and 
concern. All the evidence shows this. 

We next come to the fact which seems to be the con¬ 
trolling one in the court’s decision, namely, that Mr. 
Sinclair was an old client of W. J. Burns. Let us see 
what he says about it: 

“It is in evidence that he had for a verv 
considerable time known the respondent Sin¬ 
clair, that he had advised with him, and if I re¬ 
member the testimony correctly, he had advised 
with him about matters coming within the pur¬ 
view of the Agency work at any rate, within a 
comparatively recent time. It is in evidence 
here that Mr. Sinclair was an old client of Mr. 
W. J. Burns. It is in evidence that, despite his 
restricted connection with the Agency, after he 
had retired finally from public office, that he did 
advise with his old clients.” 

The following is the testimony on which the fore¬ 
going statement was based. This appellant testified on 
cross-examination : 

‘‘I have known Harry F. Sinclair a number 
of years and have done detective work for him 
for a number of years. The Agency was not em¬ 
ployed by him in some capacity at the time the 
Fall-Sinclair case was being tried” (Rec. 752); 

and on direct examination: 

“I was not consulted, and did no work in the 
Agency in 1927, that I remember” (Rec. 745). 
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W. Sherman Burns’ testimony is: 

I 

I 

I 

‘‘I think my father is about 65 or 66 years old. 
After he had severed his connection vdth the 
Agency and after he had also severed his coh- 
nection with the Government sendee and rei- 
turned home, he occasionally would consult or 
advise with some of his old clients. I can’t re¬ 
member any specific case during that time 
where he actually employed the Agency to do 
the work required by one of the old clients, but 
if an old client had requested him he would 
have referred him to the Agency. For some 
period after he left the Government service he 
was ill and in Europe. I can’t recall any specif 
tie instances right now of his employing th^ 
Agency for an old client during that period’’ 
(Rec. 786). ■ 

He had previously testified that he could remember 
only one investigation in which his father took part as 
advisor during the year 1927, and that was in the 
Spring of that year (Rec. 775). 

I 

It will be seen, therefore, that, while there was some 
justification for the finding that Mr. Sinclair had beeii 
a client of this appellant, there was no fact or facts tp 
support the statement that Sinclair had advised vdtli 
him “within a comparatively recent time,” even if 
such a fact had been material. Wliat difference did ii 
make whether or not this appellant “within a compara4 
tively recent time” advised with Mr. Sinclair, if it wad 
not shown that he advised with Mr. Sinclair or one of 

6A: 

i 

j 
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his associates about the particular matter of the sur¬ 
veillance of the jury? 

The decision continues: 

am asked, in his behalf, to hold, to be¬ 
lieve, that he knew absolutely nothing about the 
emplo\Tnent of this Agency in this surveillance 
until iafter the mistrial was declared. Here was 
his old client, an old client of his facing a crim¬ 
inal indictment against himself and another, in 
a case which had attracted countr^'wide atten- 
tion. i Here the respondent, Sinclair, comes to 
town in x)reparation, at least in part for the trial 
which was to take place a week later, after his 
arrival. Here we have the emplojunent by this 
Agency of 15 or 16 agents for the purpose of 
establishing this surveillance in that case after 
the jury in empaneled. Mr. William J. Burns, 
it is said, knows nothing whatsoever about it. 
Here'he was in Washington, before the trial of 
the case commences, some twenty-four or thirty- 
six hours, but he knows nothing about the case 
and nothing about the surveillance and nothing 
about the matter of a surveillance that in a week, 
less than a week from the time of Mr. Sinclair’s 
arrival in towm, was to commence. I will not go 
over again the facts which have been discussed 
pro and con. It is perfectly true that Mr. Burns 
had denied that he was here. It is impossible for 
the Court to think that he was in entire ignor¬ 
ance of this matter. It taxes his credulitv to do 
it.” 

Mere guessing and speculation, without a scintilla of 
evidence to support it! Every word of testimony on the 
subject negatives any such suspicion. From the mouths 
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of the Government’s ovoi witnesses came the testimony 
that the employment was not made until October the 
18th, 1927. This appellant was not in Washington 
^^some twenty-four or thirty-six hours” before thb 
Fall-Sinclair case commenced. He was here on Oc¬ 
tober 13th, five days before the case began, when no on^ 
knew or could have supposed that the trial Judge would 
not lock up the jury in a case where its importance 
and the wealth and position of the defendant should 
have prompted him so to do, so as to allay any criticisijn 
or suspicion. But the most objectionable part of the de¬ 
cision just quoted is the suggestion that this appellaiit 
testified falsely concerning his presence here in Wasli- 
ington some days before the beginning of the trial of 

the criminal case. The court first makes the statement: 

! 

“Here he (this appellant) was in Washington before 
the trial of the case commences, and then he 

says: “It is perfectly true Mr. Bums had denied th^t 

j 

he vras here”. It is not tme that Mr. Bums denied 
that he was in AVashington before the criminal ca^e 
began. There is no justification in the evidence for 
any such accusation, and in the light of the Record 
it is well nigh inconceivable that the trial court could 
have fallen into such error. I 

In the first place, as has been shown in the Statement 
of the case, this appellant’s attorney freely admitted on 
the record that this appellant was in Washington qu, 
October 12 and 13, 1927. This appellant testified th^t 
he came to Washington on the night of October 12th to 
keep an appointment, theretofore made for the 13th 
with Mr. Dadswell of Sarasota, Florida, for a confeir- 
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ence that day with Admiral Bullard of the Radio Com¬ 
mission, and of course no attempt whatever vras made 
to conceal the fact of this appellant’s presence in Wash¬ 
ington. Mr. Dadswell took the stand, and testified that 
he met this appellant here in Washington on October 
13th by appointment. And Miss Lois Stuntz, secretary 
to the late Admiral Bullard, of the Radio Commission, 
testified that said appellant was in Admiral Bullard’s 
office on October 13th. Witnesses Dadswell and Stuntz 
were examined for appellant, not to prove that he was 
not in Washington, but to prove why he was here. 

The court then comments upon the testimony con¬ 
cerning the integrity and good character of the appel¬ 
lant, and observed, in passing, that such testimony 
raised a presumption of innocence. It ended with the 
observation. 

Speaking further of this appellant the trial court 
said: 

“That he knew of this surveillance under the 
testimony in this case I cannot doubt.” 

Search the Record, from beginning to end, but there 
will be found no fact upon which such a finding can be 
based. There is no such evidence. All the testimony 
on this subject, whether introduced by the Government 
or by the appellants is quite to the contrary. 

The trial judge is frank to admit that: 

“After all, the question maybe is whether or 
not mere knowledge of the surveillance by the 
agency is enough to require his being adjudged 
in contempt. There is no evidence that I recall, 
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up to the time of the mistrial that otherwise 
connects W. J. Burns with this matter.’’ 

i 

In other words, the court in effect said that knowl¬ 
edge, or ‘^mere knowledge,” as he puts it, of the exist¬ 
ence of the shadowing was the only connection this 
appellant had with the surveillance of the jury in the 
criminal case! 

j 

As we have heretofore shown, there was no evidence 
of any knowledge of the surveillance on the part of 
this appellant. Assuming, however, for argument’^ 
sake, that the appellant did know of the surveillance, 
how could that fact support an adjudication of con¬ 
tempt? We have searched the decisions and are un¬ 
able to find a single case to support the proposition 
that knowledge of the act or fact that constitutes con¬ 
tempt of court would render the person having such 
knowledge also guilty of such contempt. j 

The court then proceeded to discuss what effect mer^ 
knowledge of the surveillance had on the question of 
contempt of court. I 

‘‘Of course I do not lose sight of the evidenc(? 
that he is the founder of the Agency and has 
been the leading force in it until, he said, and 
others say in his behalf, that he drifted out of 
it when he entered the employment of the Gov¬ 
ernment, and never resumed it except in a quali¬ 
fied capacity, but he did, in a qualified capacity 
enter its service as an advisor. I am told that 
he never volunteered advice, that he only gave 
advice when it was solicited by his sons or bjt 
the Agency. I am not able to go that far, under 
this testimony, but I think the evidence shows—^ 


I 
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and it is not an unnatural situation; it is a most 
natural situation—the evidence points to Mr. 
AV. J. Burns’ interest in this Agency, whether 
it is the kind of legal interest we speak of—it 
was an interest, a vital interest, an interest 
which would more likely be a strong interest 
than one that has for its basis some ownership 
of shares of stock. That he knew of this sur¬ 
veillance I cannot doubt, and that he knew it 
from the time it began. It is conceivable, I say 
again, from the time he knew, must have known, 
that when his client, the respondent Sinclair, 
was coming up for trial in this Court under a 
criminal indictment charging him, with another, 
with a very serious offense, that Mr. W. J. 
Burns knew about it. So while it cannot be said 
that his part in it is to the extent of his son 
SheiTnan Burns’ part in it, much less than that 
of the respondent Day or of the respondent Sin¬ 
clair, I am obliged to find from this evidence 
that he was a party to that surveillance.” 

We have no quarrel with the courts general com¬ 
ment of the relation between William J. Burns and 
the Burns Agency, but we do take issue with him when 
he says: 

‘‘I am told that he never volunteered advice, 
that he only gave advice when it was solicited 
bv his sons or bv the Agencv. I am not able to 
go that far under this testimony.” 

Who so informed the court? The Government’s 
ovm witness, Kaymond J. Burns, who testified: 

‘ ^ Since I have been president, and since W. J. 
Burns’ salary as adviser of the Agency com- 
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menced, he has not done anything whatever iii 
connection with the Agency, even in the shape 
of advice, unless his advice was sought either by 
me or my brother, W. Sherman Burns. His ad+ 
vice was not sought in connection with this pari 
ticular employment, the shadowing the jury iii 
the Fall-Sinclair case.” (Rec. 672) | 

The only two other persons who could testify to thisj 
nameh’, W. Sherman Burns and this appellant, testi4 
tied to exactly the same fact. There is no evidence tO 
the contrary. Why then did the court have such diffii 
culty in going, as he says ‘^that far?” The evidence 
went that far. 

We find this statement: ‘^That he hnew of this sur4 
veillance I cannot doubt, and that he knew of it front 
the time it began.” Again we say even if knowledge 
were sufficient, there is no evidence of that. ‘‘It is 
conceivable * *,” said the court, speaking of thej 

criminal case, “that Mr. W. J. Burns knew about it.’^ 
It is difficult to tell whether the court referred to th^ 
criminal case or to the surveillance, but assuming hq 
meant the latter, we agree wdth him that it was con^ 
ceivable that he knew of it, but when a person is 
charged with an offense in the nature of a crime, he 
cannot be convicted on what the imagination might 
conceive. If we understand the law, the trier of the 
facts must be convinced beyond a reasonable doubt 
that the accused is guilty. I 

Then the court holds that by reason of his knowln 
edge of the surveillance, this appellant was a party 
thereto, “but not to the extent of his son, Shermah 
Burns.” When it is realized that the only connectioii 
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of Sherman Bums was his acceptance of the employ¬ 
ment on behalf of his corporate principal, the Burns 
Agency, it is difficult to understand w’hat the court 
meant, unless it was, as he had repeatedly said before, 
that this appellant, by reason of “mere knowledge’’ 
was a party thereto. His connection could not be any¬ 
thing else, and be less than the part that his son, Sher¬ 
man, had in the shadowing; all of which goes to show 
that tills appellant could not have talked with Mr. Sin¬ 
clair in Washington about the shadowing, as the court 
suggested, because if he had, then his part therein 
would have been to a greater extent than that of his 
son Sherman. 


II. 

There is no evidence in the entire record sufficient to 
prove that this appellant had any knowledge of or con¬ 
nection with the procuring and submission of the false 
affidavit of William J. McMullin. 

It is not the purpose of this portion of our argument 
to discuss the proposition that, even if the affidavit 
had been filed by this appellant with knowledge of its 
falsity, he could not legally be adjudged in contempt 
of court because there was nothing before the court, 
but this appellant, by reference, adopts the argument 
of that proposition made in the brief of the appellant, 
W. Sherman Burns. 

We propose here to show that this appellant had 
nothing to do with procurement and submission of the 
McMullin affidavit, and hence, the charge in that re¬ 
spect must fail for want of proof. 
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We return to that part of the court’s decision whichi 
relates to the submission of the false affidavit. It will! 
be noted that the court does not find that he had any I 
share in procurement. This is what the court decided:! 


‘ ‘ The question is whether or not he took such; 
a part in this matter, in the presentation of this! 
affidavit to the Court, as subjects him to con-l 
demnation for his share in it. No answer has! 
been given, no effective answer, it seems to me! 
as to why that affidavit was delivered to the! 
Court. There must have been some motive,; 
some purpose about it. It was not a futile, a I 
useless act. I learnt from the argument or I! 
am told in the argument of counsel in his be-! 
half that he did not know anything about its; 
delivery. Well, there is testimony to the effect! 
that he stated very publicly to the newspaper! 
men, gathered in this very building, that he! 
filed such an affidavit. It has been stated, of' 
course, that he did not know its falsity, that it I 
was false, that clearly he did not know it was; 
false. It is insisted by the Government that, | 
under the circumstances and evidence in this | 
case, that he did know it was false, knew it was i 
false when it was placed in the hands of this I 
Court. That is a charge of the most serious I 
character, that this man who had enjoyed, ap-; 
parently up to this time, a reputation for good | 
citizenship, of being a man of integrity, that he | 
should knowingly cause to be submitted to this ; 
Court that affidavit, seems almost past belief.” i 

i 

What seems to impress the court was the fact, as he ; 
said, that no answer had been given ‘‘why that affi- | 

Ik 


I 
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davit vras delivered to the court.The court evidently 
overlooked the testimony of Mr. Lodge to the effect 
that he, a member of the Bar, brought the matter to 
the courtattention for the court’s information—to 
make such use of it as he saw fit. 

There is no definite finding that this appellant took 
part in the filing, or submission of the affidavit, al¬ 
though the court does refer to testimony which he con¬ 
siders apparently persuasive of the fact that this ap¬ 
pellant submitted the affidavit. The court refers to 
the testimony of the two newspaper men, who both 
were very careful to say that the appellant had said 
that he had ''filecV the affidavit. This testimony is 
valueless, because Justice Siddons, himself, filed the 
affidavit, and was very emphatic in stating in open 
court that he had done so (Rec. 1, Addition). But 
assuming that the court did find that this appellant 
had submitted or caused to be submitted the McMul- 
lin affidavit, then we say that the finding is without 
any evidence to support it. Every person connected 
with making I of the affidavit, except McMullin, exon¬ 
erates this appellant of any connection with the mak¬ 
ing or filing of the affidavit. Of course, the omnibus 
witness, McMullin, was permitted to testify over the 
objection of this appellant, that Ruddy had told him 
that this appellant directed Ruddy to procure the af¬ 
fidavit. That is such objectionable hearsay that it is not 
worthy of consideration and is passed over without 
any other comment. 

The court then takes up the matter of the appel¬ 
lant’s knowledge of the falsity, but it is quite difficult 
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to determine just what the court was attempting iio 
decide. It is unfortunate that the court is so vagifie. 
After stating the contention of both sides as to this 

appellant’s knowledge, or lack of knowledge of the 

i 

falsity of the appellant, the court leaves off further 
discussion wdth the observation; ^‘that he should 
knowungly cause to be submitted to this court that 
affidavit, seems almost past belief.” | 

We submit that, if the court made any finding,lit 
w’as that this appellant did not know of the falsity of 
the affidavit. At any rate, the court certainly did dpt 
find that this appellant knew" of the falsity of the affida¬ 
vit. If he had made such a finding it w’ould have been 
wdiolly unsupported by any fact whatsoever, for tjie 
reason that all the evidence conclusively shows that this 
appellant knew- nothing about the procurement and sub¬ 
mission of the affidavit, and did not hear of it until 
November 5, 1927, two days after it w-as made, and 
the day after it w’as handed to Justice Siddons. 

I 

III. 


There is no evidence in the entire record to suppoH 
the judgment below. 

I 

What has been said about the court’s findings as 
expressed in the decision is equally true with respect 
of the ultimate judgment; that is to say, there is no 
evidence in the Eecord to support the judgment. 

We are not unmindful that this court has repeat¬ 
edly held that a finding of fact by a trial judge is 
entitled to the same consideration as a verdict of ^ 




jury, if there is any evidence to support it or if it is 
not clearly and manifestly wrong, or if it is not against 
the overwhelming weight of the evidence. 

McLarren vs. McLarreUj 45 App. D. C., 237. 
Ellison vs. Splain, 49 App. D. C., 99. 

However, as was said by Mr. Justice Van Orsdel, 
in Moif Jik vs. United States, 47 App. D. C., 498, 504: 

‘‘The right to look into the evidence to test 
its sufficiency to support a judgment is always 
within the discretion of an appellate court.” 

Indeed, it has been held by this court, that even 
where a trial judge’s findings is supported by evidence, 
nevertheless, if the fact found is so improbable or so 
contrary to the weight of the evidence, such finding 
will not be followed by this court. Eichelherger vs. 
Symons, 51 App. D. C., 69. In that case the lower 
court found that Mrs. Symons was innocent of adul¬ 
tery, but this court reversed the lower court and held 
that the evidence show^ed conclusively that the defend¬ 
ant and the corespondent were guilty of adultery. The 
same rule should, for greater reason, be applied here, 
where the court belovr has found a citizen guilty of a 
charge without any evidence whatever to support the 
finding and especially in a case where, before he can 
be adjudged in contempt, he must be found guilty be¬ 
yond any reasonable doubt. 

Gompers vs. Buck^s Stove and Range Co., 221 
U. S., 418. 

Lombardo vs. United States, 56 W. L. R., 833 
(Decided November 5, 1928). 
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The Government’s brief will follow the filing of this!. 
Surely, if we have not correctly recited the evidence^ 
or have left out of our Statement of the Case any 
testimony bearing upon the guilt or innocence of thi? 
appellant; or if we are in error when we emphatically 
state that there is no evidence to support the adjudi^ 
cation herein, counsel for the Government will supply 
the missing testimony, or will point out why the evi¬ 
dence justifies the ruling. We await with interest tO 
see just what will be said by our opponents. As fap 
as has been in our power we have searched the Record 
to find any piece of evidence, small as it might be, 
upon w’hich the court below could possibly base the 
adjudication. We have found none. There is non6. 

It is submitted that if this appellant had been sum¬ 
moned and directed under the solemn and compelling 
force of law^ to prove his innocence beyond a reason¬ 
able doubt, he discharged that obligation. I 

Respectfully submitted, | 

CHAS. A. DOUGLAS. I 

JO. V. MORGAN. 
FREDERICK C. BRYAN. ; 

DOUGLAS, OBEAR & DOUGLAS, 

I 

Of Counsel. i 
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IN THE 


Court of ^ppeal£»,2Bis!tritt of Coluthfiia 


No. 4819. 


Harby F. Sinclair, et al., 
vs. 

United States. 


BRIEF FOR APPELLANT, HENRY MASON DAY. 


The appeal is from an order of the Supreme Court 
of the District of Columbia adjudging the appellant 
guilty of contempt of Court and sentencing him to im¬ 
prisonment in the common jail. i 


STATEMENT OP FACTS. 

H. F. Sinclair was President of the Sinclair Con¬ 
solidated Oil Company and of a number of its I sub¬ 
sidiaries; Mr. Day w^as his intimate associate; and 
representative in the executive affairs of the Sinclair 
interests, answering much of his mail and attending to 
many matters of detail in a business of such magnitude 
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as rendered it impossible for all such to receive the 
personal attention of the President. 

Mr. Dav \vas in close dailv contact with President 
Sinclair (R. 820) and the one through whom Mr. Sin¬ 
clair’s orders in matters of importance were exe¬ 
cuted. Mr. Sinclair was under indictment in the 
Supreme Court of the District of Columbia for 
conspiracy to defraud the United States, the trial be¬ 
ing set to occur on October 17, 1927. The continual 
presence of Mr. Sinclair in Washington during the 
protracted period of the trial required the presence in 
Washington also, of a substantial part of his executive 
force including a number of secretaries in order that 
the commercial, domestic and foreign affairs of the nu¬ 
merous interests which were in his hands for discharge 
might continue to go forward; amongst these execu¬ 
tives was Mr. Day; whose presence in Washington vras 
especially necessar\^ because of the unavailability of 
Mr. Sinclair for business purposes during the business 
hours of the day because of his presence in the Court 
room during the trial. (R. 823.) 

The experiences of Mr. Sinclair during the recent 
past had made both him and Mr. Day fearful and ap¬ 
prehensive lest improper and lawless efforts might 
be made to corruptly influence one or more members 
of the trial Jury to deny him a fair trial. Nor could 
any other man who had endured his experiences have 
apprehended or feared otherwise. Congress in its wis¬ 
dom had created special prosecutors, removing his 
prosecution from the control of the public officers 
maintained by ithe law of the land for the performance 
of such duties and responsible to the people for their 
correct discharge; had obliterated by special legisla¬ 
tion long established principles of criminal procedure 
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which the experience of humanity had evolved as es¬ 
sential to the safety of the citizens, amongst them de¬ 
nuding the Court of Appeals of the District of Colum¬ 
bia of an existing jurisdiction to determine hi§ ap¬ 
peal then pending before it, in which appeal the suffi¬ 
ciency of the very indictment upon which he was about 
to be tried was the question. Other proposed le^sla- 
tion directed specifically against him was being, agi¬ 
tated and was pending; his daily mail was beingicon¬ 
sistently opened before delivery, he was continually 
shadowed upon the streets, about his residence, Olubs 
and places of business, by men whom he did not ktiow; 
government agents had made numerous examinations 
of his books, records, documents, bank accounts, inter¬ 
rogated his employees and pried into his private! and 

: 

business life; a portion of the public press was pub¬ 
lishing in advance of the trial perverted news articles 
to bias the public mind and prejudice the local public 
against him. The day of trial arrived, the jury were 
qualified and having been sworn were permitted to 
separate and go at large. 

On that day, upon returning to his hotel froru the 
Court room, Mr. Sinclair expressed to his confidential 
friend and associate, Mr. Day, his disappointment !that 
the jury had been permitted to go at large, as well as 
his trepidation and apprehension lest some of his ene¬ 
mies, competitors or those who had assailed him mth 
malicious and malignant letters, might endeavor in 
some way to corruptly influence the jury against him. 

William J. Burns, an investigator of internatipnal 
fame and scintillating reputation, with an office in New 
York, had until quite recently been chief of the Bureau 
of Investigation of the Department of Justice of! the 
United States; it was a matter of public and general 
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knowledge tkat for many years, prior to and during 
Burns’ incumbency, the Government of the United 
States had through its Department of Justice Bureau 
of Investigation ‘‘shadowed” (as it is termed) 
through its operatives, indi\’idual members of and en¬ 
tire panels of petit juries engaged in criminal trials 
during the adjournments of the Court throughout the 
trial. It was a matter of common knowledge in the city 
of New York (the city of Mr. Day’s residence and 
Burns’ office) and was personally knowm to Mr. Day, 
that the common practice and custom of the United 
States was to “shadow” the jury panel as well as in¬ 
dividual members of trial juries sitting in the United 
States Court in the City of New York in criminal trials. 
Mr. Jeffries was Mr. Sinclair’s personal Secretary in 
charge of Mr. Sinclair’s office in New York during his 
absence from that city (R. 823). Mr. Sinclair having 
expressed to Mr. Day at the Mayflower Hotel upon his 
return from Court the first day of the trial, his per¬ 
turbation and apprehension over the fact that the jury 
had not been locked up, directed Mr. Day (R. 823) to 
tell one of the secretaries who was in Washington to 
call Mr. Jeffries in New York and ask him to have one 
of the Burns communicate with Mr. Day in Washing¬ 
ton, stating to Mr. Day that he wanted operatives with 
a lieutenant and a captain sent to Washington for the 
purpose of observing the members of the trial jury 
during the adjournment of Court to ascertain whether 
efforts to corrupt any of them were being made; his 
instructions were specific that no juror should be ap¬ 
proached, nor spoken to, nor should any of the opera¬ 
tives in any way come in contact with any juror. They 
were to do no more than observe, and to report any 
suspicious conduct of jurors with third parties. Mr. 
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Day told one of the secretaries to call Jeffries and have 
him ask one of the Bums’ to call him (Day) by ’phone 
at an address and telephone number in Washin^on/ V 
which Mr. Day designated. Mr. Burns ^subsequehtly 
called Day, who requested him to send to Washington 
ten or twelve of his most responsible men with a lieu¬ 
tenant and a captain in charge, ^ ‘ to see, if it were! hu¬ 
manly possible, that Mr. Sinclair received a square deal 
in the case.” He said that he wanted the member's of 
the jury shadowed, but under no circumstances ;was 
anyone to come in contact with any juror (R. 624). 
After talking with Mr. Day, Mr. Burns called his New 
York manager, Mr. Scanlon, into conference (R. 776), 
talked over with him the selection of the personnel to be 
used, told him that it was a surveillance or shadow!job, 
that he wanted shadovr men; that whatever meh he 
(Burns) saw personally he would instruct not to dome 
in contact with any of the jurors, that if a juror became 
aware that he was being shadowed and approached:any 
of the men, for the man to walk away and drop| the 
juror; Mr. Burns further told Scanlon that if he- (Budns) 
did not see all of the men, that Scanlon should ^ve 
them those instructions himself. Burns then considered 
whom he would put in charge and selected Mr. Rufldy, 
Manager of the Philadelphia office, because of| his 
ability and good judgment. Bums by ’phone told 
Ruddy the nature of the employment, directed him to 
go to Washington, to communicate with Mr. Day, | and 
that after he had talked to Day, to report back to!him 
(Burns) in order to be sure that he (Bums) was:cor¬ 
rect in his assumption as to what the work was to be 

and its limitations. He directed Ruddy to call him on 
^ \ 

the long distance telephone after he had talked with 
Day. His purpose was (R. 777) to check with Ruddy 


i 

I 
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got from Day and determine whether or not the busi¬ 
ness was within the scope of legality and propriety. 

Ruddy called upon Mr. Day in Washington, and hav¬ 
ing identified himself as from the Burns’ Agency, was 
handed by Mr. Day, a list of the jurors which list had 
been prepared by counsel to assist them in the exam¬ 
ination of jurors upon the voir dire. (R. 79, 826, 838, 
840.) 

Day told Ruddy to place the jurors under surveil¬ 
lance, that under no circumstances was any juror to 
be apprehended' but he wanted to be informed whether 
the operatives found that the jurors were approached 
by any one else, and to take the numbers of any auto¬ 
mobiles that the jurors might get into with anybody; 
‘‘he emphasized that the men were to be careful and 
instructed that they vrere not to approach the jurors 
at any time or in any way.” (R. 83.) 

After talking with Day, Ruddy reported the conver¬ 
sation to Mr. Burns by telephone as he had been in¬ 
structed to do, confirming the correctness of Burns’ 
interpretation of the employment, and its limitations. 
Burns told him to see that the men were very careful, 
and instructed that they were not to approach or com¬ 
municate with any juror, or permit any juror to know 
he was being observed, and if any man disobeyed 
his instructions, he was to be immediately sent home; 
that he (Bums) had already so instmcted the men sent 
from New York. (R. 84.) 

Ruddy so instructed each of the operatives upon 
their arrival in Washington, and told them further, 
that they should not speak to any of the jurors, and 
that if they did they would be dismissed from the ser¬ 
vice of the agency. (R. 379.) 

Ruddy designated to the operatives which of the 



jurors they were to observe, directed them to i*eport 
daily to him in writing, and this was done; Buddy 
edited the reports, and from time to time himself re¬ 
ported to Mr. Day, who in turn advised Sinclair of 
some few matters which seemed important. (B. 85, 
399,827.) I 

Ruddy first talked with Day upon October 18, the 
first operatives arrived in Washington on October 19, 
the first active surveillance of jurors was upon Octo¬ 
ber 20th. 

! 

The entire panel was never under observation, for 
lack of operatives. In all, fifteen Burns’ men, includ¬ 
ing Ruddy and his amanuenses, came to Washington 
and were at work for three days, until Monday, Octo¬ 
ber 24th. By this time the unfeasibility of the under¬ 
taking, as well as the large attendant expense had be¬ 
come apparent, and on that day, all but five operatives 
and Ruddy were discontinued and sent home. (R. 86.) 

On Oct. 24, Day directed Ruddy to let the opera¬ 
tives go immediately, and keep .only two or three, to 
work on certain suspicious episodes involving three of 
the jurors, and these continued the surveillance of cer¬ 
tain jurors and other persons to and including Octo¬ 
ber 30th. The government counsel and prosecutor 
knew the existence of and the details of the surveil¬ 
lance on October 24, knew that it was being | con¬ 
tinued and sutfered the trial to proceed without 
making any report of it to the Court. 

On October 29th, a newspaper reporter for the Wash¬ 
ington Herald, named Donald King, deliberately 
sought out one of the jurors, Kidwell, in a ‘‘near-beer” 
saloon “for the purpose of getting a story for his 
paper,” (R. 611), engaged him in conversation ajbout 
the case on trial, plying him with drinks in order to 
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unloose his tongue about the trial: ‘‘I was giving him 
drinks so that he would talk, and would have time to 
talk” (R. 607), and this, after the editor of the news¬ 
paper and a local attorney had told King that it would 
be ‘‘all right for me to go and talk to this juror” 
(R. 599). King wrote up his conversation with the 
juror and it was published in his paper. 

King was called before, and testified to the Grand 
Jury on October 31st, an aflSidavit was prepared by 
Assistant District Attorneys, sworn to by King on that 
day, and presented to the Court by government coun¬ 
sel on November 2, 1927, resulting in the discharge of 
the jury from further consideration of the case. Inex¬ 
plicable as it may seem, yet no etf ort has ever been made 
to cite either the newspaper reporter King, the juror 
Kidwell, the editor or the lawyer for this conduct. But 
on November 22nd following, the District Attorney for 
the District of Columbia filed a petition against Sin¬ 
clair, Burns and his son, W. Sherman, Day, Clark and 
Veitsch, charging them with contempt of Court in the 
mere observation of members of the jury for purposes 
entirely pure. In the interim, the Messrs. Bums and 
all of the operatives including Ruddy had been called 
before the Grand Jury and testified, voluntarily 
brought from New York and presented their records 
to the District Attorney, and unhesitatingly revealed 
the entire and Complete truth of the affair to its ut¬ 
most ramifications. The petition does not state that 
any operative approached or communicated with or 
attempted to approach or communicate with any juror; 
it does not state that any juror was conscious, or even 
suspected, that he was being observed; it does not 
aver that “the Administration of Justice was ob¬ 
structed.” The respondents all voluntarily appeared, 
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filed motions to dismiss the petition which were over¬ 
ruled, and answered admitting in detail the employ¬ 
ment of the Burns ^ Agency for the purpose of observ- 
ing jurors, admitting that the operatives did observe 
jurors, did report to Ruddy, that the reports were re¬ 
ceived from Ruddy by Mr. Day and that he ini turn 
had made reports to Mr. Sinclair; the ansvrers averred 
that the purpose which had actuated them wa$ the 
legitimate and proper purpose of preventing the in¬ 
trusion of unlawful and corrupt influences upon the 
jury, and denied that the purpose was to bribo, in¬ 
fluence or interfere with jurors as averred in the peti¬ 
tion. 

The hearing of evidence began December 5,1927; ter¬ 
minated February 21, 1928; the evidence developed 
nothing tending to support the petition which was not 
openly admitted in the answers of the several respon¬ 
dents. Sixteen witnesses testified that the operatives 
had been instructed not to approach, communicate 
with, or permit any juror to know that he was being 
observed and there was no evidence to the contrary; 
there was no evidence tending to show that any juror 
had been approached or communicated with by!any 
operative, none that any operative had attempted or 
sought to approach or communicate with any juror, 
and none that any juror had known that he was being 
observed by any of the operatives. Neither was there 
any evidence which tended to show that the purpose 
of any of the respondents was other than that stated 
in their answers, to prevent if they could, the cor^p- 
tion of the trial jury. In spite of the absence of all 
such evidence, Messrs. Sinclair, Day and W. J. Burns 
were found guilty of contempt of Court and sentenced 
to imprisonment in the common jail; Sherman Burns 
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was found guilty and sentenced to pay a fine. The Dis¬ 
trict Attorney claiming and the Court decided, that 
the mere observing of jurors, with good and lawful 
motives, with no purpose of making contact with any 
of them, with no contact made or attempted, and with 
no knowledge upon the part of any juror that he was 
being observed, constituted a contempt of Court. 

POINTS. 

The assignments of error as classified are directed 
against: 

1. The overruling of the motion to dismiss the peti¬ 
tion, and to dismiss at the conclusion of the Govern¬ 
ment’s evidence. 

2. The admission and exclusion of evidence. 

3. Eefusal to hear evidence in mitigation of sentence. 

4. The judgment of conviction. 

Error in overruling the motion to dismiss is assign¬ 
ment No. 1. Error in overruling the motion to dismiss 
after the evidence was in, is assignment No. 10. Error 
in the judgment of conviction is assignment No. 23. 

While these three assignments present the same 
basic question, and upon this basic question can be dis¬ 
cussed together^ yet assignment No. 1, “Error in over¬ 
ruling the motion to dismiss the petition,” presents an 
additional question which is exhibited as follows. 

No matter what the evidence in a case is, it cannot 
enlarge the charge made in the accusation: the evi¬ 
dence admitted against an accused in a criminal trial 
may prove him guilty of larceny; yet he may not in 
that trial be adjudged guilty of larceny upon an accu¬ 
sation which does not charge him with it. The point 
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of the motion to dimiss the petition, is that the peti¬ 
tion did not charge contempt of Court, in that it failed 
to set forth facts which showed that Day or anyone 
else had obstructed the administration of justice;” 

I 

it failed to so aver generally, failed to aver thatj any 
one ever approached or communicated with any juror; 
failed to aver that any one attempted to approa(^h or 
attempted to communicate with any juror; failed to 
aver that any juror was conscious of being obseirv’ed, 
so that it made no pretense of showing that the admin¬ 
istration of justice had been obstructed. 

The point of the motion to dismiss made at the |con- 
clusion of the government's case (R. 698) and renewed 
at the close of all the evidence (R. 842) was the same; 
there was no evidence tending to prove that any oper¬ 
ative approached or communicated with any jiiror; 
no evidence that any operative endeavored or! at¬ 
tempted to approach or communicate with any juror; 
no evidence that any juror was conscious of being ob¬ 
served. It was, and is, claimed as the law of both 
logic, and of the land; that so long as Court and jury 
proceed toward the ascertainment and administration 
of justice, unaffected by, and unconscious of any ex¬ 
traneous influence, that such influences are non-exis¬ 
tent as to them, have had no effect, and the administra¬ 
tion of justice has not been obstructed. Crimes may or 
may not be committed, round about them and oh all 
sides; but so long as Court and jury are unaffected by, 
and unconscious of, them, they can exercise no influence 
upon Court or jury; so long as no influence has beei^ ex¬ 
ercised upon Court or jury, neither court nor jury,! nor 
the administration of justice has been affected, and the 
administration of justice has not been obstructed.! 

The power by process of Contempt’^ to remove ob- 
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struction from the path of justice, or to punish for the 
intrusion into that path of an obstacle which does ob¬ 
struct, is well said to be necessary to the efficacy of 
Courts. Beyond this, there exists no need nor reason 
for the existence or exercise of such a tremendous and 
summary power. The functions of judicial tribunals 
neither need nor call for it; it is not required; there is 
no purpose which it can fulfill. 

If the act of a citizen seems flagrant because it is a 
crime, then as a crime it must be punished, after in¬ 
dictment and jury trial; unless, of course, it has ob¬ 
structed the administration of justice, as well as vio¬ 
lated the penal laws. Let it be howsoever criminal you 
will; yet if it has not obstructed the administration of 
justice, it is not contempt of a judicial tribunal; and 
for one who happens to be a judge by his mere ipse 
dixit and only because, perchance, his sensibilities may 
be agitated, to deprive citizens of property, liberty and 
fame, is destructive of the institution of a free land, 
insufferable to its people, and can be neither justified, 
tolerated nor sustained. 

Startling as it may seem, the District Attorney mani¬ 
fested no conception of the foregoing distinction; his 
position below I was that a violation of Section 135 
of the Penal Code was a contempt of Court; he said 
(R. 77): 

‘‘Now, Section 135 of the Federal Penal Code 
provides, and so far as the petition filed by the 
United States is concerned, I shall read the provi¬ 
sions of that section in full, and then I will delete 
it to show the portions that I claim are violated or 
constitute a contempt of this Court such as is 
charged in the petition: 
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“The petition sought to bring to the Court’s 
attention the acts of these respondents as ai con¬ 
tempt of Court, for doing acts that the Govern¬ 
ment considered was a violation of the language 
of that sectionj and hence a contempt of court.” 

Is it not startling, that the District Attorney grounds 
his case upon a penal statute, and claims that for the 
violation of such a statute a citizen should be held in 
contempt of court! I 

For cases of felony, the Constitution provides: that 
no person shall be held to answer for a capital or in¬ 
famous crime unless upon presentment or indicliment 
by a grand jury. If a misdemeanor, the same instru¬ 
ments warns that no person shall be deprived of life, 
liberty or property without due process of law. ! The 
Supreme Court has many times announced that due 
process of law requires a jury trial. The petition at 
Bar was conceived in the belief that to violate a penal 
statute as such, was contempt of Court. This projceed- 
ing has been carried on in that belief, which is ehough 
to destroy it. 

In the case of Coll, 8th Fed. (2nd) 20, was a similar 
enterprise; it was charged by the District Attorney 
that Dr. Coll was guilty of contempt of court ini that 
he had undertaken to bribe a witness, elsewhere!than 
near about the court house. 

I 

No bribe was given and the witness never testified 
falsely. He had been promised immunity on account 
of his testimony before the grand jury, but therO had 
been no actual obstruction of justice by “persuading” 
or “securing” him to testify falsely. ! 

The Circuit Court of Appeals said: | 
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‘‘The power of the Federal District Court to 
punish for contempt is limited by Act of March 
2 , 1831 /’ 

(Reading the first section of the Act.) 

“Section 2 of the Act of 1831 is now Section 135 
of the Penal Code, and is as follows. 

(Reading the second section of the Act, upon 
w’hich the District Attorney has grounded this 
proceeding.) 

Then, says the Court: 

“It is elementary that the legislative purpose 
must be inferred from the entire act. The tw’o 
sections are to be read together. Section 2 covers 
misbehavior in obstructing the administration of 
justice not punishable as a contempt under Section 
1. The United States Attorney for Porto Rico 
concedes that the alleged otfenses of Dr. Coll might 
have grounded indictments and prosecution under 
Section 2; but his extraordinary contention is that 
it was necessary to proceed in such fashion as to 
deprive the alleged WTongdoer of a jury trial. ’ ’ 
“In his brief it is stated: 

‘We are impelled to close this paragraph by 
saying that the public character, notoriety, and 
influence of those charged with contempt in this 
case was of such a nature that a reasonable man, 
knowing the situation as it then existed, would 
have great and serious doubt whether a jury 
could be found within the jurisdiction of the 
court below that would convict the defendants 
below, even for the grossest contempt.’ 

“This amounts to urging usurpation of juris¬ 
diction, in order to achieve a conviction thought 
impossible under the forms of law provided by 
Congress.” 
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The court then proceeds at very considerable length 
and closes thus: ! 

^^We may observe, generally, that it is no'v^ set¬ 
tled by decisions of the highest court in the land, 
that the broad, almost unlimited, power to p^sh 
summarily for contempt, asserted by many courts, 
may constitutionally be, and has been, limited by 
legislative enactment. It is now beyond question 
that the Act of 1831 and Sections 21, 22, of the 
Clayton Act of October 15, 1914, are, in the; fed¬ 
eral courts, valid restrictions on powers which 
many courts have asserted as inherent in all real 
courts. 

Another recent and significant decision, Show¬ 
ing the critical care with which the Supreme Court 
of the United States is now guarding this vitally 
necessary, but highly dangerous, power to punish 
for contempt, is Cooke v. the United States, 267 
U. S., 517, decided April 13, 1925. All the impli¬ 
cations of this latest decision of the Supreme 
Court concerning criminal contempt make for the 
construction that we give to the statute of 1831.’^ 

That construction was just as is claimed here’ that 
there must have been an obstruction to the adihinis- 

i 

tration of justice, otherwise the attempt, if any, Imust 
be prosecuted by indictment and a trial by jury ac¬ 
corded. 1 

The foregoing portrayal of the cause and its con¬ 
duct below is sufficient background for the i 

ARGUMENT. 

The ‘‘inherent powerof Federal Courts to ppnish 
for “contempt’’ has been purposely, definitely and dis¬ 
tinctly limited by Act of Congress. The history and 
cause of that legislation is interesting and illuminating. 
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When the original Judiciary Act of 1789 was adopted 
the phraseology of the statute upon the subject of 
contempts was thus—(Section 17 of the Judiciary Act 
of 1789): 

‘‘That the judges of the said courts of the United 
States shall have pow’er to administer all neces¬ 
sary oaths'and affirmations, and to punish by fine 
and imprisonment, at the discretion of said courts, 
all contempts of authority in any case on hearing 
before the same.’’ 

Such was the statute. And such it continued to be up 
until 1830, when Judge Peck, the District Judge of the 
District of Missouri, was impeached. The facts upon 
which the impeachment was grounded were;—Mr. Law¬ 
less, a member of the St. Louis bar, was engaged as 
counsel in the trial of an important land cause before 
Judge Peck. The judge announced his decision orally 
from the bench. It was adverse to Mr. Lawless. A 
day or two later there appeared in a newspaper what 
purported to be a vrritten opinion of the judge, and 
indeed it turned out to be such. He had, at request, 
formulated his opinion into waiting after delivering 
it orally from the bench, of which Mr. Lawless was 
ignorant. Lawless wTote and there was published in 
the same paper an article signed “Citizen”, which 
undertook to point out what were claimed to be various 
errors in the published opinion of the court, and to 
criticise them as such. Upon the convening of court, 
the judge upon the bench read from the newspaper and 
inquired of the Bar who were assembled if any knew 
the name of the editor. Mr. Lawless rseponded that 
he did, and gave the name. Thereupon, the editor was 
cited for contempt of court, and was defended as best 
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he could by Mr. Lawless, who counselled the editor ijot 
to divulge the name of the author of the artilce be¬ 
cause he, Mr. Lawless, desired to stand upon the legal 
question of the right of a citizen to criticise, if he saw 
fit, the opinion of a court after the trial was ended, i 

It becoming manifest that the judge was about!to 
commit the editor for contempt of court, Mr. Lawless 
then advised him to disclose himself, Mr. Lawless, | as 
the author of the article, which the editor did. TJhe 
name of Mr. Lawless w’as forthwith substituted for 
that of the editor, and he was sentenced to 24 hours 
in jail and to be suspended from the practice of Ihw 
for 18 months. He was sent to jail and released upon 
a writ of habeas corpus. But the limitation of time 
upon his activities at the bar was carried into eke- 
cution against him. 

Judge Peck was impeached and tried before the Sen¬ 
ate of the United States. Mr. McDuffie, Mr. Buchanan 
and Judge Spencer of New York were active upon the 
part of the Managers. They having the statute! in 
mind, contended, as w’e contend at Bar, that there was 
no power in the court to punish for contempt unless 
the act complained of, ‘‘obstructed the administration 
of justice.’’ Mr. Meredith for the defense contended 
that the judge had power by the processes of contempt 
to protect himself against libelous criticism. Mr. AYirt, 
for the defense, was shrewder than that. He made I the 
same contention, but went further. He said; 


“Be it even so that the judge had no power to 
punish this for contempt, yet he believed he had 
the power, and an impeachment for error in judg¬ 
ment is not consistent with the theory or the prac¬ 
tice of English government. God forbid that a 
magistrate should suffer from an error of judg- 
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ment if his purpose was honestly to discharge his 
trust.’’ (Trial of Judge Peck.) 

The trial began in the Senate on the 20th of De¬ 
cember, 1830. On the 31st day of January, 1831, it 
ended, and the vote of the Senate was taken, 21 for 
guilty and 22 for not guilty. Thirty days later the Act 
of March 2nd, 1831, was passed as exhibiting the de¬ 
termination of Congress to be that no judge without 
a jury trial should deprive a citizen of life, liberty or 
property unless for ‘‘obstructing the administration 
of justice.” 

The Act of 1789 used the word “judges;” that 
“judges” of the courts of the United States shall have 
power to administer all necessary oaths, etc. The Act 
of 1831 eliminated that word “judges”, because in 
the debate before the Senate it was that word upon 
which Mr. Meredith relied to comdnce the Senate that 
the power of the court extended to the vindication of 
an individual judge from personal or official criticism. 
And that word “judges” was wiped out of the statute 
by the Act of 1831, which provided: “That the power 
of the severel courts of the United States”—^not 
judges—“to issue attachments and inflict summary 
punishments for contempts of court shall not be con¬ 
strued to extend to any case except the misbehavior of 
any person or persons in the presence of said courts 
or so near thereto as to obstruct the administration 
of justice.” 

Ex Parte Robinson case, 86th U. S. 510, was per¬ 
haps the first case in which the subject of the limita¬ 
tion of power by the Act of 1831 was directly dealt 
with by the Supreme Court. It announced: 
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‘ ‘ The power to punish for contempts is inherent 
in all courts; its existence is essential to the pres¬ 
ervation of order in judicial proceedings, and to 
the enforcement of the judgments, orders, .and 
writs of the courts, and consequently to the i due 
administration of justice. The moment the courts 
of the United States were called into existence and 
invested with jurisdiction over any subject, they 
became possessed of this power. But the power 
has been limited and defined by the act of Con¬ 
gress of March 2nd, 1831. The act, in terms,; ap¬ 
plies to all courts, whether it can be held to limit 
the authority of the Supreme Court, which i de¬ 
rives its existence and powers from the Constitu¬ 
tion, may perhaps be a matter of doubt. But that 
it applies to the Circuit and District Courts there 
can be no question. These courts were created by 
act of Congress. Their powers and duties depend 
upon the act calling them into existence, or sub¬ 
sequent acts extending or limiting their jurisdic¬ 
tion.’’ 

“The act of 1831 is, therefore, to them, I the 
law specifying the cases in which summary pun¬ 
ishments for contempts may be inflicted. It lim¬ 
its the power of these courts in this respect to 
three classes of cases: 1. Where there has been 
misbehaviour of a person in the presence of |the 
court, or so near thereto as to obstruct the lad- 
ministration of justice; 2. Where there has been 
misbehavior of any officer of the courts in his Offi¬ 
cial transactions; and, 3. Where there has been 
disobedience or resistance by any officer, painty, 
juror, witness or other person, to any lawful wirit, 
process, order, rule, decree or command of the 
courts.” I 

I 

I 

( 

The Act of 1831 contained two parts: Section mem¬ 
ber one, and section number 2. They are as follows: 
4th Session laws, page 487. 
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^‘Be it enacted by the Senate and Hoivse of Rep¬ 
resentatives of the United States of America, in 
Congress asseynbled, That the power of the several 
courts of the United States to issue attachments 
and to inflict summary punishments for contempt 
of court shall not be construed to extend to any 
cases except the misbehavior of any person or per¬ 
sons in the presence of the said courts, or so near 
thereto as to obstruct the administration of jus¬ 
tice, the misbehavior of any of the officers of the 
said courts in their official transactions, and the 
disobedience or resistance by any officer of the 
said courts, party, juror, witness, or any other 
person or persons, to any lawful writ, process, or¬ 
der, rule, decree, or command of the said courts/^ 
Sec. 2. And he it further enacted, That if any 
person or persons shall, corruptly, or by threats 
or force, endeavor to influence, intimidate, or im¬ 
pede any juror, witness, or officer, in any Court of 
the United States, in the discharge of his duty; or 
shall, corruptly, or by threats or favor, obstruct, 
impede, or endeavor to obstruct or impede, the due 
administration of justice therein, any person or 
persons so offending, shall be liable to prosecu¬ 
tion therefor, by indictment, and shall, on convic¬ 
tion thereof, be punished, by fine not exceeding 
five hundred dollars, or by imprisonment, not ex¬ 
ceeding three months, or both, according to the na¬ 
ture and aggravation of the offense. 

Approved March 2, 1831.’^ 

4 Stat. 487-488. 

Section 1 of the original act is now sec. 385 Ju¬ 
dicial Code; Section 2 of the original act, is sec. 135 
of the Criminal Code. 

' The second section of the Act is very significant as 
indicating the legislative intent as to what the appro¬ 
priate construction for the first section of the Act, 
should be; the second section makes it a criminal of- 
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fense to do, as manifestly Congress thonght, that which 
was not contemplated by the first section of the Act as 
constituting contempt of court, because the first |sec- 
tion provides, ‘‘Shall not extend to any cases except 
the misbehavior of any person or persons in the pres¬ 
ence of said courts, or so near thereto as to obstruct 
the administration of justice. 

That either means what it said, or it means 
something else. If it means what it says. Congress 
intended that deportment or misbehavior outside of 
the presence of the Court must obstruct the adminis¬ 
tration of justice before it could be proceeded aghinst 
as contempt. And Congress proceeded to emphasize 
that view by the enactment of the second section o^ the 
Act, which is as follows: 

“And be it further enacted, that if any person 
or persons shall, corruptly, or by threats or force, 
endeavor to influence, intimidate, or impede |any 
juror, witness, or officer, in any court of the United 
States, in the discharge of his duty or shall, cor¬ 
ruptly, or by threats or force, obstruct, or ^ im¬ 
pede, or endeavor to obstruct or impede, i the 
due administration of justice therein, every per¬ 
son or persons, so offending, shall be liable to 
prosecution therefor, by indictment,’’ and so fbrth. 

If the Act be examined in the raiment which it ^yore 
when adopted by the Congress of the United States, 
is it not manifest that, actuated as it shows Congress 
was, by complaint already arising among the people as 
to the usurpation of power by the Federal Judiciary, 
that this Act was intended to limit the power to pubish 
for contempt, and, therefore, to limit the actual com¬ 
mission of contempt to the doing of things which i‘ob¬ 
structed” the administration of justice? The Act said, 
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‘‘obstruct the administration of justice’’; and that if 
conduct came short of “obstructing of justice”, it 
might be punished as a crime; if it were an attempt 
which did not succeed, which did not reach the mark, 
it was a thing which should be punishable by criminal 
procedure, in which the defendant had the right to trial 
by jury; so that no charge should or could be made 
against the Federal Judiciary of attempting to usurp 
powder which, under the Federal Constitution, w’as 
vested in a jury of the people. 

“Where there has been misbehavior of a person in 
the presence of the Courts, or so near thereto as to 
obstruct the administration of justice.” 

What does that mean? Does it mean that if there 
be misbehavior in the presence of the Court it may be 
dealt with as for contempt, although it does not ob¬ 
struct the administration of justice? That only misbe¬ 
havior beyond the presence of the Court need obstruct 
justice to amount to contempt? It may mean that, or 
it may mean that misbehavior of a person or persons 
in the presence of the Court, as well as out of the 
presence of the Court, must obstruct the administra¬ 
tion of justice in order to amount to contempt. This 
question the Supreme Court has settled in the Hudgins 
case (249 U. S., 378) by there deciding that the 
“misbehavior” of committing perjury in the presence 
of the Court was not contempt, unless it “obstructed 
the administration of Justice.” 

The Sarin case (131 U. S. 267), was one wherein 
an effort was made by the respondent in the jury 
room, seven feet from the court room, and in the 
hallway upon which the door opened, to bribe a witness 
to testify falsely in the pending trial. He was ad¬ 
judged guilty of contempt, and the matter came to the 
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Supreme Court of the United States on habeas corpus. 
This case exhibits, as many others do, the thoughtful 
care of the Supreme Court; its foresight in under¬ 
taking to go no farther than the exigencies of the c^se 
require in the interpretation of legislation, leaving 
open, for future determination by the court, according 
to the illumination of its surrounding circumstandes, 
the questions which can arise, but have not yet comd to 
the bar. 

Justice Harlan said (131 U. S. 267): j 

I 

I 

‘‘The power of the courts of the United States 
to punish contempts of their authority is pot 
merely incidental to their general power to exer¬ 
cise judicial functions, but, as was said in ex parte 
Terry, 128 U. S. 289, 304, where this subject was 
considered, is expressly recognized and the cases 
in which it may be exercised are defined, by Acts 
of Congress. The Judiciary Act of September! 24, 
1789, invests them with ‘power to punish by fine 
or imprisonment, at the discretion of said courts, 
all contempts of authority in any cause or hear¬ 
ing before the same’. I 

“By an Act of Congress of March 2, 1$31, 
Declaratory of the Law Concerning Contempts of 
Court, ” it was enacted:— I 

and the statutes are then quoted by the Justice; after 
which he proceeds:— 

1 

“The second section of the Act of 1831 is in 
part reproduced in section 5399 of the Revised 
Statutes, title ‘CRIMES.’ That section is as;fol¬ 
lows:” I 

He read the second section of the Act, and Con¬ 
tinued ;— 


I 

r 


I 
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‘‘It is contended that the substance of the charge 
against the appellant here, that he endeavored, by 
forbidden means, to influence or ‘impede^ a wit¬ 
ness in the District Court from testifying in a 
cause i^ending therein, and to obstruct or impede 
the due administration of justice, which offense 
is embraced by Section 5399, and, it is argued, is 
punishable only by indictment. Undoubtedly, the 
offense charged is embraced by that Section, and 
is punishable by indictment. But the statute does 
not make that mode exclusive, if the offense be 
committed under such circumstances as to bring it 
within the power of the Court under Section 725.’’ 

“The Act of 1789 did not define what were con¬ 
tempts of the authority of the Courts of the United 
States, in any case or hearing before them, nor 
did it prescribe any special procedure for deter¬ 
mining a matter of contempt. Under that statute 
the question whether particular acts constituted 
a conempt, as well as the mode of proceeding 
against the offender, was left to be determined 
according to such established rules and principles 
of the common law as were applicable to our situ¬ 
ation. The Act of 1831, however, materially modi¬ 
fied that of 1789, in that it restricted the powder of 
the courts to inflict summary punishments for con¬ 
tempt to certain specified cases, among which was 
misbehavior in the presence of the court, or mis¬ 
behavior so near thereto as to obstruct the admin¬ 
istration of justice.” 

“The question then arises, whether the facts re¬ 
cited in the final order of the District Court as 
constituting the contempt—which facts must be 
taken in this collateral proceeding to be true— 
‘make a case of misbehavior, in the presence of 
the Court, or the misbehavior so near thereto as 
to obstruct the administration of justice therein.’ 
There may be misbehavior in the presence of a 
court amounting to contempt, that would not, ordi¬ 
narily, be said to obstruct ^e administration of 
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justice. So there may be misbehavior, not ih the 
immediate presence of the Court, but outside of 
and in the vicinity of the building in which the 
court is held, which, on account of its disorderly 
character, would actually interrupt the court, be¬ 
ing in session, in the conduct of its business^ and 
consequently obstruct the administration ofl jus¬ 
tice.’’ 

Follows a discussion, wherein the Court dealt iwith 
the argument that had been made, that the ditference 
between the Savin case, the case under considerajtion, 
and the Terry case—The Terry case was where aiman 
assaulted the marshall in the court room in the pres¬ 
ence of the judge,—that the difference betweeh the 
Savin case and the Terry case was that in Terry’s 
case the act was committed in the presence of the 
judge, and that, in the Savin case, the act was not 
committed in the Court’s presence. Justice Hirlan 
continued: 


‘‘We are of opinion that the conduct of the ap¬ 
pellant, as described in the final order of the i Dis¬ 
trict Court, vras misbehavior in its presence^ for 
which he was subject to be punished without in¬ 
dictment, by fine or imprisonment, at its discre¬ 
tion, as provided in Section 725 of the Reyised 
Statutes.” 

He had already said, speaking to that point: i 

“But if such attempt and offer occurred in the 
hallway just outside of the court room, or iii the 
witness room, where Flores was waiting, in obedi¬ 
ence to the subpoena served upon him, or pursu¬ 
ant to the order of the court, to be called int6 the 
court room as a witness, must it be said that such 


I 
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misbehavior was not in the presence of the Court. 
Clearlv not/’ 

V 

The point of the Savin case was to show the recog¬ 
nition by the Supreme Court of the limitation of power 
w’hich the statute put upon Federal courts; and, also, 
to establish that the environs of the court, the places 
and rooms used bv the court in the transaction of its 
business, were in the court’s presence. 'Whether the 
conduct complained of ‘^obstructed justice,” was taken 
for granted; was not debated; it was conceded. 

In the Cornish case, in 299 Federal, page 293, a de¬ 
cision by the Circuit Court of Appeals, the syllabus 
is: 

“Under Judicial Code, Section 268, (comp, st., 
1245), contempt not committed in the physical 
presence of court, or constituting disobedience to 
an order, must have been so near to the presence of 
the court as to have obstructed the administration 
of justice.” 

The opinion is very short. The Court said: 

“Where there is a prosecution as for contempt. 
Under Section 268, Judicial Code, and where it 
is not claimed that the alleged misbehavior was 
committed in the physical presence of the Court, 
or constituted disobedience shall have been ‘so 
near thereto as to obstruct the administration of 
justice.’ 'When the conduct complained of is a 
newspaper publication, defamatory of the trial 
judge, it is also necessary that the publication 
relate to a matter pending, and not to one that 
is past.” 

And why! It is in that field of proceedings against 
newspapers for contempt that most of the judicial ex- 
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pression upon this particular subject has been;had, 
and in which cases it is universally ruled that unless 
the case, concerning which the publication speaks, is 
still pending, still going forward, so that the article 
may affect the future action of the court or jury, there 
is no obstruction of justice and no contempt, i The 
opinion recites: 


^‘The publication here involved is not obviously 
and certainlv within the forbidden field in either 
of these particulars. We do not say that it; may 
not be within that field in both particulars!; but 
in such a situation the pleading, whether petition 
or information or journal entry, by whicli the 
proscution is initiated, should state completely the 
necessary facts, and not stop with conclusions. 
Under this test, we think the petition herehi in¬ 
sufficient. It does not state the facts from Which 
it draws the inference that the publication would 
obstruct the administration of justice, nor : does 
it make clear that the publication, in its effect, 
went beyond reference to a judicial order already 
made.’’ 


And so for this petition and evidence at Bar. ;It is 
not even contended that this petition avers that any 
juror Avas ever approached, that any juror was lever 
communicated with, that any juror was even conscious 
that he was being observed. There can be no reason 
given to characterize as illegal or unlawful any single 
act of the respondent. Day, as charged in this peti¬ 
tion against him, or as shown in evidence. 

How can anything influence one, which does not ap¬ 
proach within the field and purview of any of his 
senses ? How could a juror have been in any | way 
affected by any deportment of others, no matter! how 
far-reaching it otherwise might be, providing it never 
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came within the field of his consciousness and never 
was exhibited to anv of his senses ? How can it be that 
there is that which even tends to interfere with the 
function of a juror, so long as there is nothing wfithin 
the field of that juror ^s senses or of his consciousness 
that acquaints him with any such effort or purpose, 
and especially when no such purpose anywhere ex¬ 
isted? 

Unfortunate it is, that the phrase ‘‘contempt of 
courtever got to be the terminology for characteriz¬ 
ing the offense against the functions of Courts which 
can be met in a;summary way; because that phraseol¬ 
ogy is so indefinite as itself to have occasioned many 
unfortunate instances in which judges, on account of 
insolence towards them personally while not in the dis¬ 
charge of their functions, have felt, and felt honestly, 
that they possessed the power and were required to ex¬ 
ercise it in a summary way, which Appellate Courts 
have consistently condemned. If the phrase “Contempt 
of Court’’ could be wiped out of the books and “ob¬ 
structing the administration of justice” substituted in 
its stead, the field would be very clear. Where else, ex¬ 
cept in that field, is there room for such a summary 
power for courts? Why should it exist unless there has 
occurred that which has obstructed, the administration 
of justice? Th^ violation of a court order obstructs the 
administration of justice because it stops the flow of 
the judicial power in the direction and to the end that 
the court has released it. The failure of an olBGicer of 
the court to do his duty obstructs or impedes or inter¬ 
feres with the administration of justice. What neces¬ 
sity is there for the exercise of summary power 
in any other field? There is none, and neither the 
people nor Congress would tolerate or submit to it, 
and it was never the law. 
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A very striking case, is Doniphan versus Lehman, 
179 Federal 173. The syllabus states: 

^‘Neither the taking of a deposition to be u^ed in 
a Federal Court in another State, in pursuadce of 
a conspiracy to impose upon the Court, nor the 
filing and publication of such deposition, is a mis¬ 
behavior in the presence of the Court, or so inear 
thereto as to obstruct the administration of jus¬ 
tice, punishable as a contempt under Revised Stat¬ 
ute, Section 725; but to constitute such contlempt 
the deposition must have been used or offerbd in 
evidence. ’ ’ 

I 

I 

The Court said: | 

I 

! 

‘ ‘ The affidavits show that the conspiracy alleged 
was entered into between Doniphan and Lehihan in 
the States of Kentucky and New York, an^ the 
overt acts in furtherance of the conspiracy i were 
committed in those states. The acts committed in 
Kentucky consisted in the sale and delivery of 
property and the payment of money, and it is not 
claimed that those acts, however reprehensible, 
constitute any contempt of court. The only acts 
in New York in furtherance of the conspiracy con¬ 
sist in the taking of a deposition by the complain¬ 
ant, Doniphan, before an officer selected by agree¬ 
ment of the parties and sending the same by mail 
to the Clerk of the Court in Indianapolis, Indiana, 
who received and filed the same to be used on the 
trial of the suit. Since the deposition has; been 
filed, it has been published; but at whose instance 
it is not shown. Do these acts constitute d con¬ 
tempt of this Court 

‘ ‘ This statute embraces three classes of ca^es in 
which the Court is given jurisdiction to punish con¬ 
tempt: (1) Misbehavior of any person in the pres¬ 
ence of the Court or so near thereto as to obstruct 
the administration of justice; (2) misbehavior of 
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the officers of the Court in their official transac¬ 
tions; (3) Disobedience or resistance by any offi¬ 
cer, party, juror, witness, or other person to any 
lawful writ, process, order, rule, decree, or com¬ 
mand of the Court. The facts set out clearly do 
not present a case for contempt under the second 
and third clauses of the above section. If a con¬ 
tempt is disclosed it is under the first clause, mak¬ 
ing misbehavior in the presence of the Court, or 
so near thereto as to obstruct the administration 
of justice a contempt. A conspiracy to misbehave 
in or near the presence of the Court for the pur¬ 
pose of obstructing the administration of justice 
does not of itself constitute a punishable con¬ 
tempt.^’ 

Just as at bar, even if it were alleged that there was 
a conspiracy between Sinclair, Day and the Burns 
Agency, to obstruct the administration of justice, 
that is no contempt of Court; if there was such, 
it may be punished by indictment under the second sec¬ 
tion of the Act I of 1831. The mere forming of the 
conspiracy is not a contempt of Court. The Court 
proceeds: 

‘‘It is the act of misbehavior in or near the 
presence of the Court, and not the conspiracy, 
which constitutes a contempt. If the complain¬ 
ant, Doniphan, and the defendant, Lehman, formed 
the alleged conspiracy they committed no contempt 
in so doing. And if they have committed overt 
acts in furtherance of the conspiracy, they have 
not made themselves amenable to punishment for 
contempt unless their acts constitute misbehavior 
in or so near the presence of the Court as to ob¬ 
struct the administration of justice.” 

“The taking of a deposition in New York for 
the purpose of furthering the conspiracy can not 
be held to i be misbehavior in or so near the 
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presence of tlie Court as to obstruct the adminis¬ 
tration of justice.’’ 

U. S. vs. Carroll, 147 F. is interesting: it deals With 
the very subject of an effort to bribe a juryman. Says 
the syllabus: | 

‘‘A bare attempt, without success, to induce a 
third person to do what he could to influence 
jurors in a pending case in a federal court,| did 
not obstruct the administration of justice, so as 
to constitute a contempt, * * * the act done 

by the accused must naturally and directly tend 
to such obstruction.” | 

I 

i 

j 

The material aveiments of the affidavit of thei As¬ 
sistant United States Attorney in Carroll’s case set out 
that on— I 

I 

‘^the 11th day of August, A. D. 1906, at the City 
of Helena, in said district of Montana, corruptly 
endeavored to impede the due administration of 
justice in the case of the United States v. Joseph 
T. Carroll, now pending in the District Coui|t of 
the United States, in and for the district of i/Lon- 
tana, in the following manner, to wit: Thatl the 
said William Carroll on the llth day of Au^st, 
A. D. 1906, approached one George B. Hopkips, a 
resident and citizen of the city of Helena, state 
and district of Montana, and handed the said 
George B. Hopkins, a paper containing a list of 
the names of the jurors impaneled to try said 
cause, and asked the said Hopkins if he was ac¬ 
quainted with A. Wiegand, one of the membeirs of 
said jury, and that if he had any other friendb on 
said jury to use his influence with them fori the 
benefit of said defendant, or words to that effect; 
and also stated to said Hopkins that he had other 
lists that he was handing around.” 




Said the Court: 


‘^It is, however, a principle very well settled 
that accusations for contempt, especially where of 
criminal import, must be supported by evidence 
sufficient to convince the mind of the trier, beyond 
a reasonable doubt, of the actual guilt of the ac¬ 
cused, and every element of the offense, including 
the criminal intent, must be proved by evidence or 
circumstances warranting an inference of the 
necessary facts.’’ * * # 

“Now the question resolves itself into whether 
this demeanor on the part of Carroll tended in 
anv manner to obstruct the administration of 
justice. I have been referred to but one case 
having a direct bearing upon the condition in¬ 
volved. This I vdll allude to later. In treating 
of section 5399 a cognate statute to section 725, 
the court in United States v. Bittinger, 24 Fed. 
Cas. 1149, No. 14,598, in its instructions to the 
jury, says of the first clause: ‘It contemplates a 
case in which an attempt is made to directly inter¬ 
fere with a vntness, and to improperly and 
illegally influence him. ’ And of the second clause: 
‘It will be necessary for you to find that the de¬ 
fendant, Bittinger, did some act or acts which ob¬ 
structed or impeded the due administration of 
justice.’ Thus giving the impression that the act 
complained of must have the direct effect, within 
itself to obstruct or impede the administration of 
justice. 

“In a much later case. United States v. Seeley, 
27 Fed. Cas. 1010, No. 16,248a, the court discusses 
directly the import of the words ‘obstruct’ and 
‘impede,’ as employed in the same section 5399. 
It says: 

‘To “obstruct,” independent of the accepta¬ 
tion the word has obtained in the criminal law, 
would seem to stand ex vi termini a direct 
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and positive interposition, which prevented!, or 
tended to prevent, the action of the officer or 
court in respect to a matter then to be proceeded 
in. ‘‘Impede’’ must necessarily bear a sindilar 
import, and, if there be any discrimination be¬ 
tween the two terms, it can only be that the same 
direct and positive interference may, without 
amounting to a complete obstruction, become 
an impediment to the action intended to be in¬ 
tercepted. The intention of the Legislature to 
give these terms an application only to direct 
acts of violence or menace is inferrible fronl the 
construction that the endeavor is made eqitally 
criminal \vith the entire completion of the pur¬ 
pose. An endeavor to obstruct or impede, etc., 
by threats or force, would necessarily injiply 
the effort to put forth some act, which in its 
natural, if not necessary, consequence, mus^ be 
attended with an obstruction, and with a forced 
and compelled interruption of further progress 
in the administration of justice.^ i 

I 

i 

“Thus again indicating that the act put forth 
must itself have the direct and natural effect to 
obstruct or impede. If this be so, then the aqt of 
Carroll in endeavoring to get Hopkins to do some¬ 
thing for him, or his brother, with the jury, which 
Hopkins never consented to, could, of itself, have 
no direct or sensible effect to obstruct or impede 
the due administration of justice. It was! an 
endeavor which in no way reached or influenced 
the jury, and, therefore, tended in no way to I im¬ 
pede justice or the administration thereof. | If 
the endeavor had been directly with the jury or a 
member thereof, then it would have reached I the 
mark; but an effort to get a third person to iact, 
who declined, stops short of a misbehavior that 
is effective to obstruct, or impede justice, or to 
hinder its administration.” 

I 

j 

i 

I 
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The Supreme Court has definitely ruled upon the 
very question in the case of Hudgings, the 249 U. S., 
on page 378. In that case the opinion was delivered 
bv Chief Justice White, the facts were as follows. 
There was, a witness on the witness stand in a trial 
which was proceeding. The judge becoming of opinion 
that the witness was committing perjur}’, instantly or¬ 
dered him attached and dealt with as for contempt of 
court. He said: 

“This witness is going to be committed for con¬ 
tempt of court. The court is thoroughly satisfied, 
Mr. Witness, that you are testifying falsely when 
vou sav that vou cannot recall of ever seeing Mr. 
MacMillan write, and this has happened several 
times during this trial with other 'witnesses, espe- 
ciallv with vour wife. * * * 

m/ 

“And it becomes the plain duty of the court to 
commit you to jail, sir, for contempt, and before 
doing so, I think it is the duty of the Court to 
explain to you that the answer, ‘I do not remember 
of ever having seen him write,’ is just as false, is 
just as much contempt of court if you have seen 
him write, as it would be for vou to sav that vou 
had never seen him wurite, without using the ex¬ 
pression, ‘I do not remember.’ ” 

The principal quality of the Hudgins case is in the 
determination of that much debated question whether 
and when a court has power to punish perjury as for a 
contempt of court; the judge of the trial court com¬ 
mitted Hudgings to jail, because he was satisfied from 
what occurred in his presence that this witness on the 
witness stand before him was guilty of perjury; but 
nevertheless oli habeas corpus the Supreme Court held 
that the judge had exceeded his power, because there 
was nothing to show that the perjury had had the ef- 
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feet of obstructing the administration of justice. The 
Chief Justice said: i 

i 

I 

‘^That the contumacious refusal of a witiaess 
to testify may so directly obstruct a court in| the 
perfoimance of its duty as to justify punishnient 
for contempt is so well settled as to need only 
I statement. Despite some confusion caused by cer- 

i tain ambiguous forms of expression used by | the 

Court below in dealing with the subject, it is! in¬ 
disputable that the punishment for contempt was 
imposed solely because of the opinion of the court 
that the witness was wilfully refusing to testify 
i truthfully, that is, was committing perjury. M 

Many of the Bar have thought that the commission 
of perjury alone, no matter if it had no effect on I the 
outcome of the case, was contempt of court until cor¬ 
rected by this opinion of the Supreme Court of the 
United States. 

I 

I 

‘‘Whether, then power to punish for contempt 
exists in every case where a court is of the opin¬ 
ion that a witness is committing perjury, is the 
j ! test we must here apply. Because perjury is a 

I ! crime defined by law and one committing it may be 

i tried and punished does not necessarily establish 

that when committed in the presence of a court it 
may not, when exceptional conditions so justify, 
be the subject-matter of a punishment for con¬ 
tempt. For an application of this doctrine! to 
perjury’^ (see a number of authorities). “This 
being true, we must ascertain what is the es^en- 
‘ tial ingredient in addition to the elements con¬ 

stituting perjury under the general law which 
I must be found in perjury when committed in the 

presence of a court to bring about the exceptional 
conditions justifying punishment under both. ^ 

“Existing within the limits of and sanctioned 
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by the Constitution, the power to punish for con¬ 
tempt committed in the presence of the court is 
not controlled by the limitations of the Constitu¬ 
tion as to modes of accusation and methods of trial 
generally safegnarding the rights of the citizen. 
This, however, expresses no purpose to exempt 
judicial authority from constitutional limitations, 
since its great and only purpose is to secure judi¬ 
cial authority from obstruction in the performance 
of its duties to the end, that means appropriate 
for the preservation and enforcement of the Con¬ 
stitution mav be secured. 

obstruction to the perfordnance of judicial 
duty resulting from an act done in the presence 
of the court is, then, the characteristic upon which 
the power to punish for contempt must rest. This 
being truei it folloics that the presence of tlmt 
element must clearly be shoivn in every case where 
the power to punish for contempt is exerted —a 
principle which, applied to the subject in hand, 
exacts thaf in order to punish perjury in the pres¬ 
ence of the court as a contempt there must be 
added to the essential elements of perjury under 
the general law the further element of obstruction 
to the court in the performance of its duty. As 
illustrative of this, see United States v. Appel, 211 
Fed. Rep.‘ 495. It is true that there are decided 
cases which treat perjury, without any other ele¬ 
ment, as adequate to sustain a punishment for 
contempt. But the mistake is, we think, evidence, 
since it either overlooks or misconceives the es¬ 
sential characteristic of the obstructive tendency 
underlying the contempt power, or mistakenly at¬ 
tributes a necessarily inherent obstructive effect 
to false swearing. If the conception were true, it 
would follow that when a court entertained the 
opinion that a witness w’as testifying untruth¬ 
fully the power would result to impose a punish¬ 
ment for contempt with the object or purpose of 
exacting from the witness a character of testi- 
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mony which the court would deem to be truthful; 
and thus it would come to pass that a potentiality 
of oppression and wrong 'would result and ithe 
freedom of the citizen when called as a witness in 
a court 'would be gravely imperiled.’’ 


And so it vras concluded that even when the mis¬ 
behavior was in the presence of the court that there 
must be charged and must be proven that that mis¬ 
behavior w’as ^‘an obstruction to the performance of 
a judicial duty” or no contempt of court vras shown 


or proven. 


In the trial below^ it wns neither claimed by the Dis¬ 


trict Attorney nor considered by the Court that there 


existed any evidence w^hich tended to prove that ; any 
juror was approached or communicated 'with, or that 


anyone had any purpose of approaching or communi¬ 
cating with any juror, or that anyone attempted or 
endeavored to approach or communicate with | any 
juror, or that any juror even suspected that he I was 
being observed by the Burns operatives. The entire 
undertaking produced no effect upon the mind ofl any 
juror, no knowledge of any part of the undertalking 
was ever intruded into the mind of any juror, the en¬ 
tire tribunal, court and jury, were utterly ignqrant 
and unconscious of any part of the undertaking, soi that 
there could be no pretense even, of an obstruction to 
the administration of justice. For the foregoing: rea¬ 
sons, there wras error in overruling the motion to dis¬ 
miss the petition, error in overruling the motion to 
discharge the rule at the close of the Government’s 


e'vidence, and error in overruling the like motibn at 
the conclusion of all the evidence. 

] 
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ERROR IN THE EXCLUSION OF EVIDENCE. 

Sixteen witnesses subpoenaed from throughout the 
United States, were actually produced in court and 
placed upon the witness stand, amongst them two 
former Chiefs of the Bureau of Investigation of the 
Department of Justice whose immediate superior was 
the Attorney General of the United States himself. 
(R. 788-789.) All of these witnesses either were at 
the time or had been in the employ of the Bureau of 
Investigation of the Department of Justice. They 
were offered to prove that for a time so long as that 
the memory ofi man runneth not to the contrary, it 
had been the continuous and unbroken custom of the 
United States, 'the United States District Attornevs 
throughout the United States, the Bureau of Investi¬ 
gation of the Department of Justice of the United 
States, and the Attorney General of the United States 
through'the Bureau of Investigation, in the trial of 
criminal cases in the Federal Courts, to keep under 
surveillance indhddual members of trial juries, entire 
jury panels sitting in criminal causes, and keep them 
under constant surveillance during all of the time they 
were not in actual attendance upon the Court, to ob¬ 
serve them as closely as possible when they were abroad 
from the Court room from their places of business and 
from their residences and watch their residences after 
they had gotten home at night, and that this was done 
when there was no reason to suspect at the time of the 
surveillance, any lack of integrity upon the part of 
any juror or to suspect that any person was endeavor¬ 
ing to improperly approach them. 

That the Attorneys General of the United States 
throughout that time knew and approved of the cus- 
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tom, themselves received reports in person, and them¬ 
selves at times directed such surveillance to be |had 
(R. 718-715-ETSEQ): further, that the same pirac- 
tice had prevailed in the District of Columbia, land 

I 

that at the direction of the very District Attorney 
who was engaged in the prosecution at Bar, Major 
Gordon, not only \vas an entire jury panel kept 
under surveillance by the Department of Justice duping 
the trial, but also that that surveillance was extended 
to every witness and every lawyer for the defense. And 
further otfered to prove (R.7^/ ) that the Depart¬ 
ment of Justice had shadowed and kept under sur¬ 
veillance Federal Judges at the direction of the;At- 

j 

tornel General of the United States himself; that at the 
direction of the Attorney General himself, a Justice of 
the Supreme Court of the District of Columbia was 
kept under surveillance for a period of four months 
(R. 726). All of this evidence was excluded. It |was 
re-otfered after the decision of the Court and in ipiti- 
gation of sentence, and again excluded (R. 855). The 
otfer of this evidence was upon two theories: First, 
That an unbroken custom, of interpretation by the ^At¬ 
torneys General and the Department of Justice of the 
Statutes which clothe that Department with its pojwer 
establish by this unbroken custom a ‘‘law of usage V as 
it were; established for the United States a “common 
law’’ for the United States upon this point; a ilaw 
■which made the surveillance of juries lawful, if it kvas 
not already lawful independent of the custom. The 
second reason was, that the evidence should be heard 
in mitigation of sentence. These reasons in their order. 


First, the Government of the United States is unique 
in that it is not a “sovereignty of the soil,” and as a 


sovereignty has no laws which adhere in and to 


the 
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soil. It had at its inception no ‘‘common law/’ no law 
save the Constitution and Acts of Congress made in 
pursuance thereof and it has no “common law” of its 
own yet, and never can have, unless such a common 
law is established by the “usage and custom” of its 
several Departments of Government. Is it possible 
that since the existence of the Federal Government no 
“law of usage” no “common law” for it has been es- 
tablished by the practices and customs of its several 
Departments? Their powers exist only by virtue of 
Statutes, and can it be that in matters of detail in the 
execution of powers specifically granted, the various 
departments throughout their existence have not by 
their “custom” established as law for certain details 
implied powers not expressed by any Statutes? 

“The United States as a Federal Government, 
have no common law’; and consequently, no indict¬ 
ment can be maintained in their courts, for of¬ 
fenses merely at the common law*.” (U. S. v. Wor- 
rall, 2nd Dali. 394. 

“To attempt to regulate by law’ the minute 
movements of every part of the complicated 
machinery of government, w’ould evince a most 
unpardonable ignorance of the subject. Whilst 
the great outlines of its movements may be 
marked out, and limitations imposed on the 
exercise of its pow’ers, there are numberless 
things w’hich must be done that can neither 
be anticipated nor defined, and w’hich are es¬ 
sential to the proper action of the government. 
Hence, of necessity, usages have been established 
in every part of the government which have be¬ 
come a kind of common law, and regulate the 
rights and duties of those who act within their 
respective limits; and no change of such usages 
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have a retrospective effect, but must be limited to 
the future.’’ U. S. v. Macdaniel, 7th Peters^ 1. 

I 

By this process the Department of Justice lias es¬ 
tablished ^‘by common custom and usage of the Ignited 
States itself ^‘the legality of the surveillance of Juries. 

In U. S. V. Birdsall, 233rd U. S. 223, the Supreme 
Court of the United States in considering how ‘‘a com¬ 
mon law” might be established for a department of 
the government said, (231) ^‘Nor was it necessary that 
the requirement should be prescribed by a ^^^tten 
rule or regulation. It might also be found in an!estab¬ 
lished usage which constituted the common law iof the 
Department and affixed the duties of those engaged 
in its activities.” 

It is to be remembered, that the construction which 
the Department of Justice has from time immemorial 
given to the Statutes which grant power to tljat de¬ 
partment, has been that the surveillance of juries was 
legal and proper and sanctioned by the statutes con¬ 
ferring power on that department. The lawfulness 
and legality of surveillance for proper and pure mo¬ 
tives,—surveillance alone,—has never been questioned 
until the filing of the petition at Bar, a petition! which 
the District Attorney as above pointed out, grounded 
upon his belief that the violation of a penal statute 
alone was contempt of court. Upon the point : of the 
effect of Departmental custom in the interpretation of 
statutory powers, the Supreme Court of the United 
States in St. Paul R. R. v. Phelps, 137 U. S. 36, said: 

I 

‘‘Had any such case been presented when the 
language of the statutes under consideration was 


I 


I 

I 
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dubious and'Open to different interpretations, the 
established construction of them by the depart¬ 
ment charged with their execution would have 
very great force and generally a controlling one in 
the formation of the judgment of this court/’ 

Why should not the custom and usage of the United 
States itself ‘^from time whereof the memory of man 
ninneth not to the contrary” establish a common law! 
The entire field and scope of chancery and equity juris¬ 
diction was established by no other power save the 
custom and usage of officers of the King, without a 
word of parliamentary or statutory legislation upon 
the subject. The^^‘common law” itself is characterized 
by the very quality that it exists independent of statu¬ 
tory legislation, established only by “custom and 
usage. ’ ’ 

For the foregoing reasons, the court below seems to 
have erred in the exclusion of the evidence which was 
offered. 

THE EVIDENCE SHOULD HAVE BEEN 
RECEIVED IN MITIGATION. 

As above indicated the same evidence was re-offered 
in mitigation of sentence (R. 855). There may have 
been a time in the history of the law when the right to 
offer evidence in mitigation of sentence for contempt of 
court was debatable; that time has passed; for since 
and by the decision of the Supreme Court of the United 
States in Cooke v. United States, 267 U. S. 517, that 
question is laid at rest. The Court said, (537) 

“Due process of law, therefore, in the prosecu¬ 
tion of contempt, except of that committed in open 
court, requires that the accused should be advised 
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of the charges and have a reasonable opportiinity 
to meet them by way of defense or explanation. 
We think this includes the assistance of couhsel, 
if requested, and the right to call witnesses to give 
testimonyf relevant either to the issue of comfflete 
exculpation or in extenuation of the offense and 
in mitigation of the penalty to he imposed,^^ \ 

Elaboration of argument is therefore superfluous. 
The decisions of the Supreme Court need no other!rea¬ 
soning than its own to sustain them. | 

i 

I 

OTHER EVIDENCE EXCLUDED. 

Other rulings excluding evidence otfered by th^ re¬ 
spondent Day, will now be noticed. The evidence^was 
offered on two theories, first, to show good reasons in 
the mind of Day to be apprehensive that effort would 
be made to corrupt the Sinclair jury, as bearing upon 
the purity of his motives in taking part in the surveil¬ 
lance. Second, as showing the existence as mattelr of 
fact, of a reason which justified the surveillance. ^ Mr. 
Day had testified (R. 818) that he had spent a number 
of years in Russia, and had been offered by the Govern¬ 
ment concessions for the operation of certain oil fields 
and that Mr. Sinclair had joined with him for the de¬ 
velopment of one of these concessions knowm as! the 
Baku Oil Fields. That the Russian Government called 

I 

upon them to take over certain of these valuable terri¬ 
tories which were not covered by their concessions, 
which Mr. Sinclair refused to do. At this point in' Mr. 
Day^s testimony, objection was interposed and it'was 
offered to prove (R. 819) as showing the conditiojn of 
Mr. Day’s mind at the time he employed the Bums 
agency, that the Russian Government required of them 

i 
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to develop their concessions and in so doing to inter¬ 
fere with and actually to confiscate private interests, 
which under the direction of Mr. Sinclair they refused 
to do. That immediately their competitors in the oil 
business knowing of that, made application and exerted 
influences which resulted in the withdrawal of these 
concessions bv the Russian Government from the Sin- 
clair interests and the conferring of those concessions 
upon their competitors, who went ahead and did what 
they (Sinclair and Day) refused to do, that is to say, 
in the exercise of the power conferred under the con¬ 
cessions, despoil private property and private inter¬ 
ests. The proffer of proof is extended on page 820. 
Mr. Day testified (820), went to Europe contin¬ 
ually for the Sinclair interests, Italy, France, Spain, 
England, all thei Northern countries and southern coun¬ 
tries on the question of concessions, foreign policy, 
exchanges, one thing and another. I came back to 
America in August, 1927. Meanwhile my friendship 
with Mr. Sinclair had grown. My contact with him 
since August 1st was to report to him fully on Euro¬ 
pean conditions, on his different companies in which 
he was interested. I was in close daily contact with 
him. I opened his general mail that came in. He has 
a great deal more than any man can take care of and 
I believe I am confidentially trusted and I am allowed 
to do it. I answer a great deal of it. His mail came in 
in every condition, a large portion opened, unsealed 
before it was delivered to our offices and it was ap¬ 
parent that it had been opened. I reported that fact 
to Mr. Sinclair.^’ 

Q. Were you or not followed by unidentified 
people that you did not know ? 



Objection to this question was sustained and the fol¬ 
lowing proffer of proof made. I 

I 

I 

(821) ‘‘that he was continually followed dn the 
street, up about clubs, and going to and froin his • 
home, by men whom he did not know by |name 
or by identity, but whose physiognomy and physi¬ 
cal identity he knew because of the fact that the 
same man would follow him for periods of a few 
days, and then another man who had followed him 
before, took up the following and followed him 
again for a few days; and that this occurred,innu¬ 
merable times, and he reported it to Mr. Sinclair; 
that he has observed on numerous occasions con- 
tinuouosly when he was abroad with Mr. Sinclair, 
Mr. Sinclair and himself were both followed con¬ 
tinuously, in New York, in Washington and i other 
cities, about hotels and clubs and business places, 
and about their homes. ’ ’ “ * * * that those! facts 
were in his mind when he employed the Burns 
Agency at Mr. Sinclair’s direction. * * *! That 
he believed that some enemies of theirs, or uniden¬ 
tified persons whom he did not know, might under¬ 
take unlawfully to tamper with the jury and pro¬ 
duce an unlawful and improper verdict.” 

This testimony was all excluded under exceptions. 
Mr. Day testified that when he employed the Burns 
Agency, he knew that W. J. Burns had been for| many 
years chief of the Bureau of Investigation of the De¬ 
partment of Justice of the United States. He was 
asked: I 


Q. On that day did you know whether or | not it 
was the custom of the United States District At¬ 
torney of the City of New York to shadow through 
representatives of the Department of Justice 
jurors engaged in the trial of criminal cases in 
the United States courts in that city? 
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Objection to this question was sustained, an excep¬ 
tion noted and the proffer of proof made (R. 822). 

He was further asked (R. 822): 

Q. At that time was it or was it not a matter 
of public common knowledge in the City of New 
York that the custom of the United States Dis¬ 
trict Attorney in the trial of criminal cases in the 
United States courts in the City of New York was 
to shadow' juries after they w'ere impanelled and 
sw'orn, and during the trial ? 

Objection to this question w'as sustained, exception 
noted and the proffer of proof made. 

The following w'as asked: 

Q. Did you or did you not know^ of instances in 
New' York, through public discussion, in which 
jurors had been followed, jurors empanelled in the 
United States Courts there, by representatives of 
the Government and the Department of Justice, 
during the trial? 

Objection to this question w’as sustained, exception 
noted and proffer or proof made. (R. 822) 

Mr. Day testified (R. 835) that in talking with Mr. 
Sinclair he spoke about an incident in the Mayflower 
Hotel when “I saw' a certain man.^^ 

Q. Will you relate that incident? 

The question , was objected to, objection sustained, 
exception noted, and it was offered to prove that if 
the w'itness were permitted to answ^er he w'ould testify 
that this man was the man who had been in the em¬ 
ploy and was in the employ of certain of their com¬ 
petitors, and who, to the mind of the witness, was 
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known in the parlance of the street as one who did 
the ‘‘dirty work’’ for them. (R. 836) 

The foregoing items of evidence were revelant on 
many grounds; in the first place, the petition fiy aver¬ 
ring the purpose which actuated Mr. Day in taking 
part in the surveillance put the condition of his mind 
in issue; and the condition of his mind being Jn issue 
he had a right to show the Court the facts and knowl¬ 
edge which his mind contained so that it could make 
up its mind what his real purpose was. Moreover, 
according to the decisions of the Supreme Court above 
cited, even though the petition had not directly put 
in issue the condition of his mind, he had the right on 
a charge of contempt of court, to testify that l^is pur¬ 
pose was innocent, in mitigation of sentence; hnd fur¬ 
ther, to portray to the Court the facts which were pres¬ 
ent in his mind indicative of purpose, so that! it, the 
Court, might judge for itself what real purpose actu¬ 
ated him. 

What reasons will, or can be advanced ior the 
exclusion of this evidence in mitigation of sentence, 
are inconceivable to the undersigned in the case of 
any man, and especially in the case of Mr. Day. His 
identity w’as well established; a man well and I favor¬ 
ably known on both sides of the Atlantic; well known 
to and in intimate association with the best men in the 
Nation’s capital, who hurried to the court to! speak 
upon his character (R. 836-837) a man, who at the out¬ 
break of the World’s War, although not subject to 
draft, abandoned his own business interests and put 
himself at the disposal of his country; (R. 8l|7-818) 
and who, on account of his vast foreign acquaintance¬ 
ship and knowledge of the business of importing was 
immediately put in charge of the purchase of ^11 the 
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food stuff' for the American Army in France and who 
actually purchased the first thirty-five requisitions 
which were sent to this country on food stuff, prior to 
the inauguration of the Food Bureau in Washington. 
(R. 818) When this Bureau was organized he came to 
Washington and offered his services to Mr. Hoover, 
was sent to France to report to General Headquarters 
for miscellaneous work, was for a time aide to General 
Rogers, General in charge of the Headquarter’s Corps, 
from there he was sent as chief of Liaison to the 
front in various capacities, then returned to the United 
States at the request of the French Government for 
the purpose of executing a special mission here; after 
the war was over honorably discharged with the rank 
of Major, and received the legion of honor with Croix 
de Guerre from the French Government. And vet the 
trial Court, after hearing from December 5th, 1927, 
until February 21st, 1928, evidence which did no more 
than prove the allegations of the answers of the respon¬ 
dents, and after itself having spent three months with 
the assistance of'counsel in an effort to reach a conclu¬ 
sion upon whether Mr. Day had violated any law- what¬ 
ever in imposing sentence, confronted him with this 
(R. 859): 

‘‘The Court: I will say to you, Mr. Day, that 
under the evidence in this case that you showed a 
loyalty to a friend and associate greater than your 
loyalty to the law of the land, and loyalty in 
friendship, I think, is a splendid virtue. But there 
is a higher loyalty than that. It is the loyalty 
that a 'tnan owes to the institutions of his country; 
a loyalty to its laws; you have violated those 
laws/^ 
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Thereby establishing, that there was a jfixed convic¬ 
tion in the mind of the Court that Mr. Day had inten¬ 
tionally and purposely violated the laws of his country 
and should be punished accordingly; and yet the icourt 
had consistently excluded all the evidence which Mi|. Day 
had offered tending to prove the exact contrary and 
which, if it had been received, would have exonerated 
him from the very accusation for which the court con¬ 
demned him. Other errors of law in the admission and 
exclusion of evidence are expected to be discussed in 
the briefs of other respondents and for that reason will 
not be repeated here; it is enough to say however^ that 
with respect to all such rulings, Mr. Day also objected 
and preserved the point by proper exception or pfoffer 
of proof, as the case may be. j 

That the judgment below should be reversed is j 

! 

Respectfully submitted, 

I 

Daniel Thew Weight, ! 

Philip Eeshler, 

Attorneys for Henry Mason pay. 
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In the Court of Appeals of the District 

of Columbia 

April Term, 1928' I 


No. 4819 I 

i 

Harry F. Sinclair^ Henry Mason Day^ Wilua:^i 

_ _ _ I 

J. Burns, W. Sherman Burns, appellant^ 

i 

V I 

United States, appellee I 


ON APPEAL FROM THE SVPREME COURT OF THE DISTRICT 

OF COLUMBIA ! 


BRIEF OF APPELLEE 


STATEMENT OF FACTS I 

i 

The appellants herein were convicted of crirhinal 

i 

contempt in the Supreme Court of the District of 
Columbia on February 21, 1928. 

The appellants are Harry F. Sinclair, a ^vell- 
known figure in the so-called oil trials, who, on 
October 18, 1927, went on trial in the Supteme 
Court of the District of Columbia with Albert B. 
Fall, on an indictment charging conspiracy; Henry 
Mason Day, an adviser and assistant to Sinclair, 
who had represented him in many negotiations 
abroad and in this country; William J. Bums, 
founder of the detective agency bearing his name; 

( 1 ) I 



2 


and W. Sherman Burns, son of William J. Burns, 
and Secretary and Treasurer of the William J. 
Burns Detective Agency. 

On the trial below, the testimony disclosed that 
about noon on October 18, 1927, a petit jury was 
sworn to try Sinclair and Fall on a conspiracy 
indictment. About three o’clock that afternoon 
Day met Sinclair at the Sinclair apartment at the 
Ma'v'flower Hotel in this citv and was told to get in 
touch with the Burns Agency in New York. (R. 
823.) One of Sinclair’s secretaries phoned Jeffries, 
one of Sinclair’s clerks in the personal office of Sin¬ 
clair in New York. Jeffries in turn put in a call for 
W. Sherman Burns at the main offices of the Burns 
Detective Agency in New York. (R. 397-8.) 
Sherman Burns said this conversation lasted ten 
seconds, or perhaps five seconds. (R. 786-7.) 
Sherman Bums then phoned Day in Washington, 
this conversation lasting some two or three minutes. 
(R. 787.) 

Thereafter Sherman Burns communicated with 
Ohas. G. Ruddy, manager of the Burns Agency in 
Philadelphia, and instructed Ruddy to go to Wash¬ 
ington and present himself to Day, from whom he 
would receive instructions as to the operation. (R. 
776-7.) Ruddy came from Philadelphia to Wash¬ 
ington, and using the name of Jeffries by prear¬ 
rangement (R. 825), met Day at the home of Don¬ 
ald Woodward, on Ashmead Place, and received 
from Day information that an adequate number 
of men would be required to keep the jury under 
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surveillance—that in addition to the individual 
shadow men, there would be needed a lieutenant 
for Ruddy. Day gave Ruddy a list of jurors, con¬ 
taining their histories and descriptions. (R. 78-9.) 
Ruddy thereupon, about midnight, went to Balti¬ 
more, where he was met by Charles Veitch, the 
Burns manager in Baltimore. They went to the 
Burns office in Baltimore, where Ruddy telephoned 
Sherman Burns at Ossining, New York. Ruddy 
testified that in the course of that conversation |he 
told Sherman Burns the substance of Day’s re¬ 
quirements. 

The next day, October 19, the agents who w^re 
utilized in this operation began to arrive in Wash¬ 
ington. So far as the testimony below discloses 
there were fifteen men employed in this task, incliid- 
ing Ruddy. Each was required to make out a daily 
report. These reports w^ere signed, not by the naine 
of the operative, but by a certain symbol. The 
private detectives and their working designations 
are as follows: 


Operative: 

Steer_ 

Stewart- 

Sullivan_ 

O’Neill_ 

Merritt_ 

Long (McMullin) 

Knowles_ 

Klein_ 

Kirby_ 

Homerighausen __ 

Dwyer_ 

Brennan_ 

O’Reilly_ 

Robbins_ 


Designate'^ as 

_S-$l. 

_s-h. 

_S-TO. 

_O-ls. 

_M 420 . 

L-36. 

K-37. 

__K-27. 

__K-4. 

__H-4. 

D-9. 
—. B-4. 

_o-k. 

X-12. 

i 

I 
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These operatives were met on arrival here and 
broken up as a group and assigned to different 
hotels. (E. 385.) Their credentials, evidencing 
their connection with the Burns Agency, were 
taken away from them. (R. 462.) Thereupon 
they were assigned to their duties. 

Each of the twelve jurors, with the exception of 
Flora, had a Burns agent assigned to him for the 
purposes of surveillance. The duty of the private 
detective with regard to the juror was, as the ex¬ 
pression was used in court below, ‘‘to get him up 
in the morniilg and to put him to bed at night.” 
Each of the eleven jurors was not shadowed every 
day throughout the trial. After a few days, cer¬ 
tain jurors were exempted from this espionage by 
order of Day or Ruddy, and a concentration ap¬ 
parently had with regard to particular jurors. 
(R. 386.) 

The hand-written reports of the operatives were 
collected each day by O’Reilly, lieutenant to Ruddy. 
(R. 404.) These hand-written reports were edited 
and typed by Robbins, another of the detectives, 
who served in the capacity of secretary to Ruddy. 
Virtually all of these hand-written reports set forth 
the fact that the Bums men were unable to find 
any evidence whatsoever that the jurors were being 
shadowed by anyone else. (R. 241, 250, 257, 261, 
265.) Further, wherever a hand-written report re¬ 
vealed that no one else was shadowing a juror, it was 
deleted from the edited version. These typewritten 



reports were made on the basis of the hand-written 
reports, and were turned over daily to either Day 
or to Clark, another of Sinclair’s assistants.! (R. 
85.) Some were shown to Sinclair. (R. 827.i) 

Money for the operation was procured, not | from 
the Washington office of the Burns Agency, but 
from Baltimore. Veitch, manager of the Balti¬ 
more office, came to Washington on three occasions 
bringing cash which he turned over to Ruddy at the 
Wardman Park Hotel. (R. 84.) 

The night that Ruddy first met Day, the Burns 
captain was given a list of jurors containing a; most 
intimate personal history of each. (R. I 79.) 
Roughly, this history contained the juror’s name 
and address, his religious persuasion, his fraternal 
affiliations, his business connections, his habits, 
apparent weaknesses, and other data. 

It was testified, in general, that the duties of the 


agents for the most part were to keep these jurors 
under the closest possible surveillance. (R.: 85.) 
It was revealed that before a juror awakened in the 
morning one of the Burns agents was in the neigh¬ 
borhood of his home, so that he could note his| sub¬ 
ject as he came from the house. The juror, from 


the moment he left that house until he arrived in 


court, was under the scrutiny of the agent detailed 
to him. This surveillance in the morning wa^ not 
relaxed until the juror was seen safely into the 
court room. During the noon recess of the Court 
the juror was again spotted as he left the court 
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house and kept imder watch during the luncheon 
hour. Again at 3.30, the usual time for the ad¬ 
journment of court for the day, the agents were in 
readiness and picked up their subjects once more, 
this time to remain with them during the remainder 
of the afternoon and evening up to and including 
the time that the absence of lights in the juror’s 
home indicated that he had gone to bed. Jurors 
were followed to their meals, to their churches, to 
their business' appointments, to their places of 
amusement, and to the homes of their friends. 
Agents boarded the same street-cars as their sub¬ 
jects. A careful cheek was had insofar as was pos¬ 
sible under the circumstances of everyone who came 

4/ 

in contact with a juror at any time during the day or 
night. Automobiles in which they rode were noted, 
the license numbers taken and turned over to Agent 
O’Reilly, who thereupon went to the license bureau, 
and by such means ascertained the identity of the 
ownei*s of such cars. (R. 87.) Any person enter¬ 
ing or coming from a juror’s house at night was 
carefully observed and an effort made to learn his 
identity. The operation continued in this fashion 
from October 19 up to the time that the headquar¬ 
ters of the Bums operation at the Wardman Park 
Hotel was raided under a search warrant on Octo¬ 
ber 31st. There was but one juror. Flora, who was 
never followed. The apparent reason for this 
omission will be dealt with as a matter of argument 
in a later portion of this brief. 
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Toward the latter part of this shadowing opera¬ 
tion the reports of the operatives, as well as iheir 
testimony in the trial court, indicate that there 
was a concentration of effort with regard to three 
jurors—Kern, Kidwell, and Glascock. In this con¬ 
nection it is of interest to note just what informa- 

i 

tion was contained with regard to these three 
jurors in the memorandum on the jurors given 
Ruddy by Day the night before the commencement 
of this espionage. It is as follows: 

Kern, John P., white, age 30, 1315 North 
Carolina Avenue northeast. Salesman for 
Holmes Baking Company. | 

This juror was born in Washington, a 
family of bread makers and bread-wagon 
drivers, his father was a baker (C. Kern and 
Sons) (German descent). This boy and his 
brother have driven bread wagons | for 
Holmes & Sons since becoming of age. i He 
was educated in the local schools, grade but 
not high. He is quite a sport. Will go to 
to the races whenever he can. Takes a 
drink and takes a chance on any kind of bet. 
No Government connections. My inform¬ 
ant states that he does not think Kern;ever 
served on a jury before. 

KidweU, Edward J., Jr., white, age 25, 
1637 U Street SE. Works for Kneessi, 
leather goods. 

Protestant; organizations, none. Single. 
This young man is the son of Edrans J. PKid- 
well, who for 30 years has been employed 
(general labor) at St. Elizabeth’s Ipsane 
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Asvlum, Juror has a brother who is a 
barber. Since becoming of age he has 
worked for Kneessi Bros, (trunk and leather 
goods, 409 7th Street). He was born in 
Anacostia, D. C. Education, local schools. 

• As a boy he was pretty wild, drinking and 
running around with rather a tough crowd. 
He has quieted down a little now, but is still 
a sport. 

Glasscock, Normal L., 1013 8th Street 
NW. Age 47. Receiving clerk, Somer¬ 
ville Companv. He is married and they 
have two children. Been residing at this 
address for several years. This address is 
an old frame shack, poor appearance, dirty 
general condition, and in the down-town 
rooming-house district. Part of the house 
is occupied by others. He has been em¬ 
ployed by the Thomas Somerville Company, 
312 13th NW., wholesale plumber’s sup¬ 
plies, aS' a receiving clerk at $40 weekly and 
has been with the firm for 15 or 18 years. 
He is said to be a big, fat, lazy chap who 
takes the easy side of life, likes to fish, does 
a lot of loose talking and cursing, and has no 
particular religious or political afiSliations. 
He takes no pride in his personal appear¬ 
ance. He and his whole family go down in 
the country every Sunday in their old car 
and fish. The records show an old unpaid 
judgment standing since July 16, 1924, for 
$12 due the Washington Business Bureau. 

Herzog, one of the jurors, testified that while not 
aware of being shadowed, he was suspicious. (R. 
560.) Herzog also testified that while on his way 
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I 
I 
j 

I 
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home from court one day he noticed a car appar¬ 
ently follo>ving him. The car turned into his street 
and stopped opposite his house. Herzog, in going 

i 

into the house, looked out to see if the car was still 
standing there. Later he looked again and saw| the 
car. (R. 560.) Knowles, one of the operatives, 
who at the time was shadowing Juror Herzog,! re- 

I 

lated that he saw Herzog talking at the door of a 
garage with another man. Agent Knowles was a 
short distance away on the other side of the stiteet. 
The detective says Herzog and his companion 
looked suspiciously at him. Herzog’s companion 
left the juror and passed by the detective, observed 
him closely, and then went back to the garage. 
Knowles changed the position of his car. Then^ the 
detective says. Juror Herzog’s companion looked 
toward him, Knowles, again, and once more Her¬ 
zog’s companion left him, passed Knowles, land 
scrutinized the detective very closely. (R. 329.) 

i 

Juror Herzog also testified that one day during the 
course of the trial he observed a man hanging about 
his place of business. That man, he believes, i^ the 
man subsequently known to him, at the beginning 
of the grand-jury proceeding, as Burns Detective 
O’Reilly. (R. 560.) 

Juror Kidwell testified that he saw on a street 


car, during the course of the trial (R. 482), a 


man 


afterwards revealed to him as Burns Agent Mer¬ 


ritt. He said shadowing was discussed by a num¬ 
ber of jurors (R. 498) during the trial, among them 
Herzog, Holmes, and Kern. Others came ini and 

i 
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the conversation lasted 5 or 10 minutes. Kidwell 
also said that in coming out of a near-beer saloon 
on Four and a Half Street during the course of the 
trial he saw a man afterwards revealed to him as 
Klein (R. 482), another of the Burns agents, in¬ 
cidentally one of the agents particularly detailed to 
the shadowing of Kidwell. The man subsequently 
recognized as Klein came into Horan’s near-beer 
saloon as he, Kidvrell, w’as going out. Kidwell 
said he stayed outside until Klein came out. He 
watched Klein cross the street and kept him under 
observation until Klein turned up Virginia Ave¬ 
nue. Klein testified he was in New York at the 
time of this episode. Kidwell also testified to an 
occurrence taking place during the trial wherein, 
one day during the noon recess, he had gone to the 
park in the vicinity of the National Museum to eat 
his lunch, and that while there some stranger 
came up (R. 48Jr-6), joined him on a bench, asked 
him for tobacco, and sat alongside of him for some 
time. Kidwell never was able to identify this man, 
but in this connection it should be noted that Burns 
Agent Stewaif, who was assigned to Kidwell at the 
time of this episode, told of seeing Kidwell go to 
this place to eat his limch, and testified that he had 
Kidwell completely in view every instant Kidwell 
was there, but said, both in his report and in his 
verbal testimony, that he saw no stranger accost 
Kidwell in the manner described. Kidwell also 
told of being stopped in the courthouse grounds 
by a man who asked him if admission to the court 
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room could be obtained, and then asked Kidwell 
what he thought of the trial. (R. 490.) Kidwell 
was not able to identify the man who so accosted 
him and spoke to him. I 

The two women members of the Jury, Mrs. Bailey 
and Miss Heaton, were in the Jury room in I the 
court house when Kidwell came in. The conver¬ 
sation between Kidwell and those two other Jurors 
was not related, but it did appear in evidence that 
there occurred a conversation dealing with the sub¬ 
ject of coming indoors to keep out of trouble. ! (E. 
510, 511.) I 

Burns Agent O’Neill, who was detailed to Juror 
Goucher, related in his own handwriting an epi¬ 
sode occurring while on that Job. He told about 
the Juror, Goucher, leaving his home in a tiiuck 
bearing the name on the side of W. S. Kenworthy, 
a firm for which Goucher worked. He said that 
he followed Goucher, but that Goucher doubled 
back on him and caused him, the Burns agent, so 
much concern that he called up his lieutenant, 
O’Reilly, to report, in effect, that the Juror |had 
been cognizant of this observation. O’Reilly 
ordered him to resume his trailing. (R. 315^6.) 
Goucher, however, went on the stand and said he 
remembered no such thing taking place. 

The testimony revealed that Sinclair during the 
trial said it would be a good idea to find out I ^^if 
Kidwell and Kern were substantial citizens.” j (R. 
828.) Sinclair asked Henry Mason Day to ascer- 
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tain what type of persons Kidwell and Kern were. 
O’Reillv, lieutenant to Euddv, whose duties in a 
great part seem to have consisted in collecting re¬ 
ports from the agents, directing their movements 
(R. 323), and in acting as ‘‘contact man” for Ruddy, 
went over to Anacostia in search of a barber named 
Kidwell at Ruddy’s direction. (R. 415.) Although, 
as he says, he found many Kidwells in the city direc¬ 
tory, he went to' 1637 U Street (R. 416) Southeast, 
where resided the Kidwell that was a juror in this 
case. This visit was made while the trial was in 
progress. Representing himself to be an employee 
of the District of Colmnbia Health Department 
visiting those premises for the purpose of having 
some papers signed in connection with the barber 
shop operated by Kidwell’s father, he had a brief 
conversation with Mrs. Kidwell. (R. 506-7.) The 
fact of this man’s visit to the Kidwell house was re¬ 
ported to Juror Kidwell by his mother that evening. 
Mrs. Kidwell also told her husband, the father of 
the juror, in the presence of the juror, about this 
visit. (R. 507.) Juror Kidwell was not at home at 
the time of the Burns agent’s visit. The time of the 
visit is fixed as approximately 4.30 or 5.00 in the 
afternoon. Agent O’Reilly thereupon went to the 
barber shop of Kidwell’s father. (R. 416.) Re¬ 
ports made contemporaneously in the case indicate 
that the Bums operative assumed the barber to be 
Juror Kidwell’s brother. At the barber shop 
O’Reilly made some inquiries about a person 
named Stewart. 
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This expedition of O’Reilly in search of Eid- 
well’s father was undertaken at the direction' of 
Ruddy who, in turn, said he was instructed by Day. 
It is to be noted despite O’Reilly’s assei*tion that 
he did not know he was visiting the home of the 
juror, that the man who sent him. Ruddy, had in 
his possession a memorandum dealing with the per¬ 
sonal histories and characters of all jurors w’hich, 
in everv case, contained the home and business ad- 
dress of the juror. This memorandum was com¬ 
piled from the reports procured by private investi¬ 
gators and credit agencies for George P. Hooter, 
one of counsel for Sinclair, and in his possession 

i 

at the time the jury was selected. (R. 839-40.) I 
Henry Mason Day, one of the appellants herein, 
testified that he heard Kidwell had a brother $nd 
he thought this brother, a barber, might be work¬ 
ing in one of the uptown hotels. Day said thalj in 
his estimation barbers are very garrulous and that 
he wanted to know if the barber might be proifiis- 
cuously talking about the trial or in any way lex- 
pressing anybody’s ideas about the trial in the hear¬ 
ing of customers that might come in. (R. 829.) 
After O’Reilly had visited the Kidwell home and 
the Kidwell barber shop he returned to the Whrd- 
man Park Hotel, where he reported to Ruddy, Day 
being in the room standing within four or five feet 
of O’Reilly. Ruddy said he spoke to Day that 
night about O’Reilly’s trip. (R. 162.) | 

Kern was another of the jurors discussed by Sin¬ 
clair during the course of the trial with Day. |(R. 
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827. ) According to Day, he was asked by Sinclair 
to find out if Kem was a substantial citizen. (E. 

828. ) Although this discussion came up after the 
trial was on, Sinclair’s attorney, George Hoover, 
had at the time of the impanelling of the jury, the 
description of Kern heretofore given in this state¬ 
ment of fact which describes Kern as a sport, as one 
who attended the races, took a drink, and took 
chances on any kind of a bet. (R. 839-40.) 

Kern was formerly a driver of a bakery wagon. 
At the time of the trial he was a salesman for the 
Holmes Baking Company. (R. 80.) Presumably 
he earned a small salary and lived in a modest 
neighborhood over in northeast. Kern was fol¬ 
lowed by Burns agents from the nineteenth of Oc¬ 
tober up to the twenty-fourth, then abandoned as a 
subject for surveillance. On the twenty-eighth of 
October, O’Reilly of the Burns Agency visited the 
Distiict Building and the office of the Registrar of 
Deeds to ascertain what, if any, encumbrances were 
on Kern’s home and as well the identity of those 
holding the encumbrances. (R. 421.) Henry Mason 
Day, one of the appellants herein, personally went 
to the real-estate offices of Randall H. Hagner on 
Connecticut Avenue and there sought information 
on the same two points. (R. 830-1.) In conse¬ 
quence of Day’s inquiries, it was discovered that 
the $4,000 trust on the house had been materially 
reduced and, at the time of the inquiries, was being 
held by a building and loan association. (R. 391.) 
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Among the agents brought down for this ojjer- 
ation by Manager Ruddy of the Philadelphia 
Branch was William J. McMullin, who had ob¬ 
tained employment with the agency shortly before 
the jury shadowing began under the name of Long. 
He franklv admitted in the course of the trial below 

•' I 

that he utilized the name of one Long in Philadel- 
l^hia because of the fact that he, McMullin, while 
on leave from the Army, had passed a bad check, 
had been convicted, and served a sentence therefor 
in the Ohio penitentiary. i 

McMullin was assigned upon arrival here to the 
surveillance of Juror Glasscock, one of the three 
jurors whose descriptions as given Ruddy by Day, 
are set forth in full at an earlier stage of this state¬ 
ment of fact. McMullin owned a car, brought it 
here with him, and used it in the course of his du¬ 
ties. McMullin is a man who went to former G|ov- 
ernor Pinchot of Pennsylvania, then in Washing¬ 
ton, and confided to him the complete character of 
the operation. (R. 620.) | 

McMullin testified that he made false reports 
with regard to Juror Glasscock at the specific!di¬ 
rection of Ruddy (R. 618), that furthermore after 
the shadowing had been halted, he signed a false 
afiSdavit, again at the instance of Ruddy, who said 
W. J. Burns wanted it done (R. 623). McMuUin 
told of Ruddy coming to his room in the Harring¬ 
ton Hotel and stating that the false report wodld 
be used for a mistrial (R. 619), “but in all prqba- 

32390—29-2 
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bility we would not have to use it, as it vrould not be 
needed.”' He further reported Ruddy as saying 
that the Government was spending $100,000 on this 
jury, but that Sinclair was willing to spend $200,- 
000. Ruddy also told McMullin that he was satisfied 
from the reports of his agents that no Department 
of Justice Agents were trailing the jurors. But 
things looked' bad for Sinclair, Ruddy told him. 
(R. 618.) 

The high light of McMullin’s testimony lay in 
the assertion that he was directed by Ruddy to 
make out a report stating that Juror Glasscock, his 
subject, had been seen the first Saturday after¬ 
noon of the trial in conversation with a stranger 
at the Potomac Flying Field. (R. 618-9.) 

McMullin says he was given by Ruddy a descrip¬ 
tion of this man, a description of the Oakland 
roadster this man drove and the 1927 registration 
of that ear, which happened to be P-1738. Ruddy 
told him, he said, to include the details of this epi¬ 
sode as provided for him in a report. (R. 61S-9.) 

The registration number of the car as given by 
Ruddy to McMullin and incorporated in his re¬ 
port would indicate that the owner of said car was 
Horace R. Lamb, (R. 662-3) a Special Assistant to 
the Attorney General of the United States, a grad¬ 
uate of Cornell University and of the Cornell Uni¬ 
versity Law School. 

Mr. Lamb testified that on the afternoon con¬ 
cerned he played golf at the Washington Country 
Club; that his automobile, about the time in ques- 
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tion, was in a garage near Rhode Island Avenuel; 
that he never had seen Glasscock in his life until 
they were introduced in the United States Attoif 

I 

ney’s Office during the Grand-Jury investigation 
that followed the disclosure of the shadowing. 
said he never had been at the Potomac Flying Fiel(l 
in his life and that in going to the Washingtoik 

i 

Country Club on the afternoon in question he had 
proceeded there by way of Key Bridge. The Potof 
mac Flying Field is situated at the south end of 
Highway Bridge. (R. 660-1.) 

Juror Glasscock testified that on the afternooh 
in question he remained at his place of employment 
until quarter of three and thereupon went hom^ 
where a small birthday party was held in honor of 
his eleven year old daughter. He said he was not 
at the Potomac Flying Field that afternoon at any 
time nor had he ever visited that place. He said 

i 

that until the Grand-Jury proceedings he had 
never known of the existence of Mr. Lamb and that 
he met Mr. Lamb for the first time in the United 
States Attorney’s Office during the proceedings^ 
(R. 659-60.) 

Aikens, proprietor of the garage in which 
Lamb’s car was that day, says it remained therel 
until betw’een one and two o’clock. (R. 675-6.) 

William J. Burns is the organizer of the agencyi 
bearing his name. Of the fifty shares of capital 
stock of this corporation, forty-seven are in the 

_ i 

name of Mrs. William J. Burns, the remaining; 

I 

} 

! 
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three being split up between Sherman Burns and 
a sister of William J. Burns. (R. 671--2.) Burns 
testified he had retired from active control of the 
agency in 1921 upon assuming the position of Di¬ 
rector of the Bureau of Investigation of the De¬ 
partment of Justice. In recent years, he said, he 
had not actively taken a part in the agency, had 
but seldom visited its main office in New York, and 
had as his only financial connection with the agencv 
the receipt of $5,200 yearly as an advisor. (R. 
745.) 

Sinclair and Day came to Washington a week 
before the trial began and took up their residence 
at the Mayflower Hotel on October 10. (R. 823.) 
William J. Burns came here on the twelfth and 
left on the thii’teenth. (R. 750.) He testified that 
thepurport of his visit here was to interview officials 
of the Department of Commerce with regard to a 
radio station at Sarasota, Florida. J. E. Dades- 
well, who came from Sarasota on the twelfth, said 
such a meeting in Washington had been arranged 
by telegraph and that he had accompanied Mr. 
Burns to the G overnment Department. Dadeswell, 
however, said that on leaving Burns on the thir¬ 
teenth at or about 12.30 o’clock, he sought to ascer¬ 
tain where Burns might be reached, if needed, dur¬ 
ing the remaining portion of the day. Burns told 
Dadeswell that he was going to his office in Wash¬ 
ington and could be reached there. (R. 729.) 
Bums testified that Sinclair was an old client of 
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his and that he had frequently performed services 
for Sinclair in the past. (E. 752.) 

Burns testified that his first knowledge of Ithe 
jury shadowing operation here came as a result of 
a call from a newspaper man in New York follow¬ 
ing the raid of the Burns headquarters at the Ward- 
man Park Hotel. 

The original handwritten reports of the opera¬ 
tives were mailed from Washington to the Bu|rns 
agency in New York on October twenty-eighth, sev¬ 
eral days before the raid. They were received, it 
was testified, in the New York office on the mdrn- 
ing of the thirty-first. (R. 778.) On the twenty- 
sixth (R. 89) Ruddy wrote Sherman Burns, saying, 
in part (R. 89) : 

Please find enclosed time and expenses tor 
the four men who discontinued. I think it 
is self explanatory. * * * 

It’s been a tough time up to now maihly 
due to the fact that all interested parties are 
imder an abnormal mental strain and I have 
had quite a job trying to get them to keep 
their feet on the gi*ound, however up to pow 
I have succeeded in doing so. I 

Will keep you advised from time to time 
just how things are progressing. * * * 

William J. Burns personally phoned ThoiPas 
Lodge, an attorney of this city and a former Assis- 

f • I 

tant United States Attorney, on November second; 
the object of thfe call, it was said, was to avert the 
notoriety with regard to the Burns agency emanat- 




I 
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ing from the proceedings in the United States 
Attorney’s Office and the Grand Jury. (R. 738.) 

McMullin having gone back to Philadelphia at 
the direction of Ruddv, who incidentally had told 
him that “something was going to break over the 
week end” (R. 627), returned to Washington on 
November 3rd. That evening he went to the apart¬ 
ment of Daniel Thew Wright at Wardman Park 
Hotel. The original handwritten report of Mc¬ 
Mullin dealing with the spurious meeting between 
Juror Glasscock and the other man at the Potomac 
Flying Field, was sent down specially by a mes¬ 
senger from New York and was present at the meet¬ 
ing on November 3 at Judge Wright’s rooms. (R. 
732.) 

At the same time the McMullin affidavit was 
drawn at Wardman Park Hotel another affidavit 
was signed and sworn to by Frank J. O’Reilly, lieu¬ 
tenant of the group of detectives on this operation, 
stating he had investigated the ownership of this 
car mentioned in the McMullin affidavit as having 
been driven to the Potomac Flying Field on the day 
in question and had ascertained from the 1927 reg¬ 
istration number that it was owned bv Horace R. 
Lamb, Special Assistant to the Attorney General 
of the United States. 

McMullin said in connection with the making of 
the affidavit that he saw Ruddy that night at Ward- 
man Park Hotel; that Ruddy told him to make this 
affidavit and there would be nothing more to the 
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case, and that the affidavit was to be gotten up at 

i 

the express orders of William J. Burns, who in 
that way was going to head off any further investi- 

I 

gation on the part of the grand jury. (R. 623.) | 
That night, some days after the jury in the case 
of Fall and Sinclair had been discharged from fur¬ 
ther consideration of the case. Judge Wright dic¬ 
tated an affidavit setting forth all the facts, or! al- 

I 

leged facts, with regard to the Flying Field affair. 
(R. 623.) McMullin said that Judge Wright khew 
nothing of the false character of the affidavit that 
was being made. Thomas Lodge, an attorney of 
this City representing William J. Burns, was pres¬ 
ent and assisted in getting up this affidavit. He, 
too, it was said by McMullin, knew nothing of fhe 
falsity of the report or the affidavit. 

On November 5th Lodge presented himself at 
the Chambers of Mr. Justice Frederick L. Sid- 
dons, who had presided at the Fall-Sinclair trial, 
who had discharged the jury therein, and who at 
that time was faced with the duty of taking the 
appropriate action in the premises with r«>^ard 
to the jury shadowing, which in part, vras respon¬ 
sible for the mistrial. John Fitzpatrick, Secre¬ 
tary to Mr. Justice Siddons, said Lodge handed 
the affidavits to the Judge, saying something to | the 

_ I 

effect that they was from Burns or from ithe 
Bums people. He used the name Wm. J. Burns 

' I 

and also The International Detective Agency,’’ 
Fitzpatrick said. Mr. Justice Siddons, it was 
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testified by Fitzpatrick, some days thereafter 
turned the affidavits over to Frank E. Cunningham, 
Clerk of the Supreme Court of the District of 
Columbia, who filed them. (R. 695.) 

On November 7 William J. Burns came out of 
the Grand-Jury Room where he had been a wit¬ 
ness, and conversed with a group of newspaper 
men standing in the hall outside. He said to these 
men that the Government was guilty of the only 
jury tampering in the entire affair. He said fur¬ 
ther that he had filed with Judge Siddons the two 
affidavits disclosing what the Government, through 
its agents, had done. Edward Duffy, of the Asso¬ 
ciated Press, and George Duimo, of the Inter¬ 
national News Service, testified that William J. 
Burns used the word I ” in making his statement 
about the filing of the affidavits. (R. 673-4.) 

McMullin said he returned to Washington with 
Ruddy on November 8th and was met at the Union 
Station by William J. Burns, Sherman Burns, and 
Robbins and they all went to Lodge’s office in the 
Columbian Building. He was instructed by Wil¬ 
liam J. Bums, when called before the Grand Jury, 
he said, to stick to his story and he would be well 
taken care of. (R. 626.) He explained to Wil¬ 
liam J. Burns that he could not identify Lamb and 
Burns said that would be all right. He testified 

* * w 

before the Grand Jury that morning and again met 
William J. Bums and Sherman Bums and was 
told to return to Philadelphia to get his car and to 
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again come to Washington with the car. He was 
instructed by William J. Burns that upon arriv¬ 
ing in Washington he was to go to the flying fleld 
and look over the land so as to familiarize himself 
with it. (R. 627.) He was further directed by 
William J. Burns to search the streets in the vicin¬ 
ity of the Department of Justice and in the vibinity 
of Lamb’s home for Lamb’s roadster so that he 
might be able to examine it carefully and be able 
thenceforth to recognize it. (R. 627.) He! said, 
in company with the Bums agents, Robbins and 
Stewart, he cruised around the vicinity of the De¬ 
partment and of Lamb’s home two days in Search 
of the car but failed to And it. (R. 627.) William 

I 

J. Burns admitted on the stand (R. 748) that he 
directed McMullin to go to the Plying Field, hut to 
try to find some one who would recognize him as 
having been there on the 22d. He never denied, 
nor did Stewart and Robbins deny, that a search 
had been made for the car on November 9th as de¬ 
tailed by McMullin in his testimony. Also, Burns 
admitted McMullin asked if he (McMullin) jcould 
get into a ‘‘jam.” (R. 748.) | 

Henry Mason Day, one of the appellants herein, 
stated in the course of his testimony that he Imew 
Lamb, the Special Assistant to the Attorney Gen¬ 
eral, and had known him for some years; knew 
where he came from, why he caine to Washington, 
and knew Lamb had been proposed for some of 
Day’s clubs. 
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William J. Burns had conversation with Sher- 

I 

man Burns on November 1st at New York with 
regard to the jury shadowing affair in Washing¬ 
ton. (R. 775.) Sheiman Burns, according to his 
testimony, read the hand-written report of the op¬ 
eratives on November 2nd, the day the jury was dis¬ 
charged. These reports had come into his office on 
October 31st. (R. 778.) Sherman Burns sent a 

special messenger with the hand-written report of 
McMullin on November 3rd. (R. 778.) Sherman 
Bums did not go to his office on the 4th, but on his 
return to work on November 5th he found the car- 

I 

bon copy of the Wardman Park Hotel affidavits 
which the testimonv shows were written on the 
night of November 3rd, submitted to Judge Sid- 
dons on the 4th, and thereafter filed on the 9th. 

The report of the agents, as well as testimony, 
disclosed that Agent Merritt had purchased a 
camera to be used in connection with this opera¬ 
tion. 

On October 22nd, two agents, Dwyer and Steer, 
were assigned to the duty of trailing the brother of 
Jui'or Kern. (R. 292-3.) Agent Steer reports 
that he made inquiries in the neighborhood of 
Juror Kern. Juror Kern’s wife’s sister had mar¬ 
ried a man by the name of Vogt. (R. 556.) 
Kern’s next-door neighbor was named Vogt, but is 
not his brother-in-law. Agent Steer includes in his 
report statements given him by a woman neighbor 
of the Kerns with regard to Mr. Vogt—^particu- 
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larly the fact that Vogt, who was employed by the 
Railroad, was reputed to have made a thousand 

I 

dollars ‘‘easy money” some years before for grant¬ 
ing favors during an influenza epidemic in handing 
out permits for preference in the shipping out of 
bodies. (R. 91.) I 

The espionage was concluded by the raid| on the 
headquarters of the operatives at Wardman Park 
Hotel on October 31,1927. 

ARGUMENT 


The prosecution in the instant cause was initiated 
under Section 268 of the Judicial Code (Title 28, 
If 385 U. S. C.) : I 


The said Courts shall have power |to im¬ 
pose and administer all necessary oaths, and 
to punish by fine or imprisonment, iat the 
discretion of the Court, contempts of their 
authority. Such power to punish contempts 
shall not be construed to extend to any cases, 
except the misbehavior of any person ip their 
presence, or so near thereto as to obstruct 
the administration of justice, the misbe¬ 
havior of any of the officers of said Coirts in 
their official transactions, and the disobedi¬ 
ence or resistance by any such officer;or by 
any party, juror, witness, or other person to 
any lawful writ, process, order, rule, decree 
or command of said Courts. 


The Government takes the position that a 


juror 


is an integral part of the Court, as much so ps the 


presiding judge. 


i 


1 
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The Government submits that a jury is entitled to 
sit as triers of the facts untrammeled, unfettered, 
unimpeded, and unobstructed by any distraction 
of any character, particularly one provided by the 
defendant or the Government in a criminal case. 

The Government submits that our institutions 
and our laws require a jury to pass on a ease with¬ 
out any interference on the part of anyone that 
serves to interfere with the even flow of justice. 

The Government submits that the shadowing of 
a jury alone is contemptuous, in that whether or 
not a jury is aware of such fact there is interposed 
a condition which offers a constant threat to the 
serenity of the mind and freedom from distraction, 
which are the essential privileges of a jury. This 
is offered largely as an academic proposition in the 
instant case. It is urged that the record herein 
discloses the operation comprised much more than 
shadowing. 

The Government submits that the visit of a pri¬ 
vate detective to the home of a juror is manifestly 
contemptuous. 

The Government submits that inherent contempt 
lies in the attempt admitted by one of the appel¬ 
lants herein to ascertain the sentiments of a juror 
sitting in a case, as reflected in the casual utter¬ 
ances or gossip of the relatives of such juror. 

The Government submits that it is inherently 
contemptuous for a defendant in a criminal case 
through his agents or through his detectives to seek 
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to ascertain the fina,ncial status of a juror:while 
the case is still in progress. 

The Government submits that it is contemj^tuous 
for a defendant in a criminal case to have members 
of a juror’s family shadowed, because this oondi- 

I 

tion, if disclosed, possesses potentialities of further 

i 

distraction to the juror unsanctioned by law.! 

The Government submits that acts are codtemp- 
tuous, if they have only a reasonable tendency to 
obstruct justice. | 

The Government submits that the test of whether 
or not an act is contemptuous does not reside in the 
question of whether or not it is successful. 

The Government submits the prosecutiod for 
criminal contempt should not fail simply because 
the acts complained of failed of their object. I 
The Government submits in the instant case the 
acts complained of did in fact obstruct justice by 
reason of the mistrial declared partly upon the rev¬ 
elation that such shadowing had been in progress. 

The Government rests its case in so far as the law 
of the proposition herein involved may be con¬ 
cerned on the decision and the opinion of the United 
States Supreme Court in Toledo Newspaper Com¬ 
pany et ah V. The United States, 247 U. S. 402. In 

i 

that case Judge Killitts was considering the: ques¬ 
tion of an injunction in regard to a street railway 

• i 

wrangle in the City of Toledo. The defendant 
newspaper published matter both in the form of 
newspaper articles and of cartoons highly defama- 

I 

i 

I 


28 


I 

tory to the judge. The newspaper and others were 
cited, found guilty, and fined. The conviction was 
aflSrmed by the Circuit Court of Appeals and finally 
by the United States Supreme Court. 

It is most interesting and most significant, in so 
far as the instant case may be concerned, to note that 
the defamatory publications, according to the rec¬ 
ord in that case and according to the opinion of the 
Supreme Court, never reached the eyes or attention 
of Judge KiUitts nor were the netvspapers carrying 
such matters ever circulated in the court room. 

The United States Supreme Court, it would ap¬ 
pear from the opinion, took advantage of the 
opportunity presented by that case to go deeply 
and exhaustively into the underlying propositions 
of criminal contempt. The Court said: 

Under the case and the action of the 
courts below concerning it, nothing further^ 
would seem to be required to establish the 
correctness of that action, since no other 
course, under the statement, is possible com¬ 
patibly with the sacred obligation of courts 
to preserve their right to discharge their 
duties free from unlawful and unworthy in- 
fiuences and, in doing so, if need be, to clear 
from the pathway leading to the perform¬ 
ance of this great duty all unwarranted at¬ 
tempts to pervert, obstruct, or distort 
judgment. Nevertheless, in view of the 
gravity of the subject, we proceed to con¬ 
sider and dispose of the elaborate arguments 


pressed to the contrary. They are all em¬ 
braced by the three following propositions: 
first, that there was a total want of power 
in the court to treat the matters charged in 
the information as a contempt and punish it 
accordingly, as a result of the provisions of 
Sec. 268 of the Judicial Code (embo4ying 
the text of the Act of March 2,1831, 4 ;Stat. 
487); second, that, irrespective of the I pro¬ 
hibitions of that act, there was a waht of 
power to abridge the freedom of the press 
by punishing as for a summary contempt 
comments made by a newspaper upon mat¬ 
ters of public concern; and third, that, 'virhat- 
ever be the view of the two former proposi¬ 
tions, as there was an entire absence of proof 
sustaining the ultimate inferences of | fact 
upon which the court based its conclusion, 
such conclusion was wholly erroneous as a 
matter of law. We dispose of these propo¬ 
sitions under separate headings. 

That portion of the Court ’s opinion in the Toledo 
Case on which the Government stands is as fol¬ 
lows : I 

True, it is urged that, although the matters 
which were made the basis of the findings 
were published at the place where the pro¬ 
ceedings were pending and under the ! cir¬ 
cumstances which we have stated in a daily 
paper having large circulation, as it waslnot 
shown that they had been seen by the pre¬ 
siding judge or had been.circulated in;the 
court room, they did and could form no b^sis 
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for an inference of guilt. But the situation 
is controlled by the reasonable tendencies of 
the acts done and not by extreme and sub- 
stantiany impossible assumptions on the 
subject. Again, it is said there is no proof 
that the mind of the judge was influenced or 
his purpose to do his duty obstructed or re¬ 
strained by the publications, and therefore, 
there teas no proof tending to show the 
wrong complained of. But here again not 
the influence upon the mind of the particu¬ 
lar judge is the criterion, but the reason¬ 
able TENDENCY OF THE ACTS DONE TO INFLU¬ 
ENCE OR BRING ABOUT THE BALEFUL RESULT IS 
THE TEST. In other words, having regard to 
the powers conferred, to the protection of 
society, to the honest and fair administration 
of justice, and to the evil to come from its ob¬ 
struct io7i, the wrong depends upon the ten¬ 
dency of the acts to accomplish this result 
7vithout reference to the consideration of 
how far they may have been without influ¬ 
ence in a particular case. The wrongdoer 
may not be heard to try the power of the 
judge to resist acts of obstruction and wrong¬ 
doing by him committed as a prelude to trial 
and punishment for his wrongful acts. 

With regard to the proposition urged by the ap¬ 
pellants that the jurors never were aware of this 
shadowing (a statement of fact from which ap¬ 
pellees dissent), it is illuminating to consider the 

9 

case of United States v. Bussell^ 255 U. S. 138, 
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wherein the Supreme Court in passing on a jury- 

1 

tampering indictment said: ^^Guidt is incurred hy 
the trial—success may aggravate; it is not a Condi¬ 
tion of it/' 

In the Russell Case the notorious Bill Haywood 
was going on trial in Chicago, April, 1918. | The 
defendant, L. C. Russell, went to the home of; Wil¬ 
liam D. Russell and there engaged Lucy Russell, 
the wife of William D. Russell, in conversation, in 
the course of which L. C. Russell told Lucy Riissell 
that he represented Bill Haywood and requested 
her to question her husband as to his attitude 
towards Haywood in the matter of the charges con¬ 
tained in the indictment, because, as L. C. Russell 
then and there stated to Lucy Russell, Haywood 
did not want to pay any money to the petit ji|irors 
in said case, unless he knew the petit jurors would 
favor acquittal. 

L. C. Russell was indicted imder Section 135 of 
the Criminal Code which penalizes any enddavor 
to influence, intimidate, or impede any witness or 
juror in a Court of the United States. 

The emuneration of the deflciencies in the indict¬ 
ment revealed that it did not appear that William 
D. Russell possessed qualiflcations to act as a jqror; 
or had been duly and regularly drawn and sum¬ 
moned; or had been examined and accepted ^s a 
juror. It was not stated what impression li<ucy 
Russell received from the conversation; or ^hat 
she had access to her husband ; or had the oppor- 
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tunity to coniinunicate the conversation to him; 
or that the defendant knew that she had such an 
opportunity; or that William D. Russell was a juror 
in any particular case. 

In its opinion the United States Supreme Couii: 
said: 

Necessarily, the first impression of the 
case is that defendant had some purpose in 
his approach to Lucy Russell and in the 
proposition he made to her. What was it, 
and hoW far did he execute it ? Counsel ad¬ 
mits that defendant’s purpose was to ‘‘find 
out what his (L. C. Russell’s) attitude was 
toward the defendants” to be tried. And 
that this (we are stating the effect of coim- 
sel’s contention) was only in preparation of 
a sinister purpose, that the defendants in 
the case did not wish to undertake, or, to use 
the language of the indictment, did not 
“want to pay money to any of the petit jur¬ 
ors sitting at the trial of said case unless they 
knew such petit jurors would favor their ac¬ 
quittal.” And this, counsel says, “only 
amounted to a solicitation of a third person 
who did not accept or act in furtherance of , 
such solicitation,” and “could be interpreted 
only * * * to be prcparatfou (italics 
counsel’s) for an “endeavor” or “attempt” 
to influence the juror, but falls far short of 
an actual endeavor to do so. 

Counsel enters into quite a discussion, 
with citation of cases, of the distinction be¬ 
tween preparation for an attempt and the at¬ 
tempt itself, and charges that there is a wide 
difference between them. 
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We think, however, that neither the | con¬ 
tention nor the cases are pertinent to th0 sec¬ 
tion under review and upon which the in¬ 
dictment was based. : The word of the section 
is ‘‘endeavor,” and by using it the sectiop got 
rid of the technicalities which might be urged 
as besetting the word “attempt,” and it de¬ 
scribes any effort or essay to accomplish the 
evil purpose that the section was enacted to 
prevent. Criminality does not get rid of 
its evil quality by the precautions it takes 
against consequences, personal or pecuniary. 
It is a somewhat novel excuse to urge I that 
Russell’s action was not criminal because he 
was cautious enough to consider its cost and 
be sure of its success. The section, however, 
is not directed at success in corrupting a 
juror but at the “endeavor” to do so. i Ex¬ 
perimental approaches to the corruption! of a 
juror are the “endeavor” of the section. 
Guilt is incurred bv the trial—success hiav' 

I •' 

aggravate; it is not a condition of it. 

We have in the Toledo ccLse the United Stateq Su¬ 
preme Court providing a yardstick whereby alleged 

I 

cruninal contempts may be measured. Let us see 
if the facts in the instant case had a reasonable 
tendency to obstruct justice. | 

Sinclair in his testimony and in his sworn return 
to the petition describes malevolent influences 
which he feared would prevent his getting a just 
and fair trial by a jury of his peers. He would 
seem to indicate that he entertained the greatest 
apprehension by reason of the fact that the jury in 
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his case was permitted, at the close of each court 
day, to disperse, go to various parts of the city, 
and to remain away from the control and super¬ 
vision of the court each night. 

If this could have been true, if any such anxiety 
in truth ever existed, why then did not Sinclair 
ask the Court to lock up this jury? It is a familiar 
transaction in our criminal procedure. Juries have 
been locked up in the District of Columbia in the 
past and doubtless will be locked up in the future. 
Sinclair was represented by competent, capable 
counsel. If he were beset with these fears, why 
could not these counsel have recourse to a practice 
long familiar in tliis jurisdiction? The jury could 
have been locked up and kept under such super¬ 
vision until the end of the trial. 

The Government does not subscribe to this view 
of the transaction. The Government maintains 
that the evidence in this case discloses beyond all 
reasonable doubt that the defendant, Sinclair, did 
not have, as his object, a simple scrutiny of the 
jurors with that end alone in view. The Govern¬ 
ment submits and the Government claims the 
(vidence demonstrates that this surveillance was 
carried on for the purpose of ascertaining whether 
the jury was being shadowed by anyone else, so that 
in the absence of that condition the real object of 
corrupting that body, or members thereof, might 
be carried on with impunity. 

On October 18,1927, Harry F. Sinclair was faced 
with one of the most difficult crises that a man can 
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encounter in his lifetime. In the Capital City of 
the United States he was going on trial in |thc 
Supreme Court of the District of Columbia charged 
in combination with a former Cabinet oflScer \Vith 

i 

conspiring to defraud the United States | of 
America of certain valuable oil lands constituting 
a part of the public domain. At the inception of 
that case Sinclair found himself in a position 
where, in the event of a verdict of guilty, he might 
be separated from his liberty and from his vast in¬ 


terests for a period of two years. It was urged by 
the Government that Sinclair’s position at that time 

was the impelling motive that induced the conrhiis- 

! 

sion of this criminal contempt. 

Henry Mason Day was a trusted assistant! of 
Sinclair’s. He had represented Sinclair in ihis 


country, in European capitals, and in far parts of 
the world. 


William J. Burns, formerly in the United States 
Secret Service, formerly in detective work in |the 

I 

Department of the Interior, and formerly Chief 
of the Bureau of Investigation of the Departnient 
of Justice, was the founder of the detective agency 
bearing his name whose offices, according to the 
evidence in the case, existed from Paris on the east 

I 

to San Francisco on the west. This agency was 

i 

incorporated and possessed but 50 shares of Cap¬ 
ital stock. Forty-seven of these shares were listed 
in the name of Mrs. WiUiam J. Bums. The! re¬ 


maining three shares were split among his sister and 
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his sons. Burns professed the greatest disinter¬ 
estedness in the affairs of this agency founded by 
himself, flaunting his name, owned by his family 
and operated by his sons. Still he admitted re¬ 
ceipt of $5,200 a year as a fee as an adviser. 

Sherman Burns, son of William J. Burns, was 
the Secretary and Treasurer of this Agency. Sin¬ 
clair was an old client of this Agency, and had fre¬ 
quently employed it. 

At noontime on October 18 the jury was sworn 
in the case of Z7. S, v. Fall and Sinclair. At three 
o’clock that afternoon the machinery was set in 
motion that brought here at least flfteen private 
detectives to actively participate in this espionage. 
The Agency was summoned here in the most cir¬ 
cuitous manner. Sinclair instructed Day; a secre¬ 
tary phoned Jeffries, Sinclair’s clerk; Jeffries 
phoned Sherman Burns; Burns then phoned 
Ruddy, in Philadelphia; Ruddy came to Washing¬ 
ton and saw Day at a private home in this city. 
Thereafter Rudd}" left this city, went to Baltimore 
after midnight, and there phoned Sherman Bums 
in Ossining, New York. 

Sherman Burns said this conversation with 
Jeffries lasted ten seconds, perhaps five seconds. 
Thereupon the operation was started. 

Does not the fact of the ten-second or five-second 
conversation make it appear that thete had been a 
prior aiTangement as to bringing this Agency into 
the city of Washington? Especially so in view of 
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the fact that WiHiam J. Burns, the founder of ^ 
Agency, had spent several days in Washington 
during the preceding week at a time when Sinc^ir 
was here stopping at the Ma 3 ^ower Hotel ? 

At the inception of the operation secrecy was 
the predominating note. This espionage, which 
appellants herein urge as perfectly legal and le^t- 
imate and proper, was cloaked in secrecy from I the 
very moment that Sinclair gave his initial 6r<Jers 
to Day. Sinclair did not call the Bums Agehey 
direct. Day did not call the Burns Agency diiject. 
It was accomplished through a clerk in New YOTk. 
The Burns Agency, in response to Jeffries’ call, did 
not call Sinclair direct, nor did it call Sinclair’s 
apartment at the Mayflower. The call was Ipuft 
through to a private home here in the city of Wash¬ 
ington. When Ruddy presented himself at Don¬ 
ald Woodward’s home on Ashmead Place and a^ked 
for Day, he came there under an alias, giving the 
name of Jeffries. When Ruddy wanted to talk to 

i 

his superior, Sherman Burns, he dared not ; ap¬ 
parently resort to the use of a telephone in the city 
of Washingtom Instead, he went to Baltinaeare, 
where, long after midnight, he telephoned to Sh^r 
m^ Burns, in Ossining, New York. The Bums 
agency had an office in Washington. Still there is 
not the slightest testimony to show that the local 

I 

Agency ever w^ aware for an instant of the ehar^ 
acter of this transaction, or even that such a tijansr 
action was in progress. .Money was used in the 

i 

operation. It did not come from the local dffice. 




Instead, Veitch, Manager of the Baltimore ofi&ce, 

brought the funds to Washington in currency. 

On the morning of the 19th the agents began to 
arrive. Again secrecy. The agents were deprived 
of their credentials, of all cards, aU badges, all in¬ 
dicia of their connection with the Burns Agency. 
They were not allowed to remain in a group at any 
one hotel. Instead, they were scattered from the 
Wardman Park Hotel on the fringe of the city, 
through various hotels all the way down to the 
Union Station. They were required to write daily 
reports of their work. The reports were not signed 
by name, but instead resort was had to mysterious 
symbols identifying the respective authors. Again 
this operation which is termed by the appellants 
herein as being perfectly legitimate and proper, is 
revealed as being carried on with the utmost se¬ 
crecy, so that even in event of detection there would 
be little chance of the Burns Agency connection 
becoming known. 

This shadowing began in the very court room 
where the case of Fall and Sinclair was in progress. 
The agents, in many cases, stood in line outside of 
the court room door for hours awaiting an oppor¬ 
tunity to get into the court room so that they might 
have an opportunity to scrutinize at close range the 
particular jurors to whom they had been detailed. 
Here was the beginning of this operation in the 
very precincts of the court, under the very eyes of 
the presiding justice. After necessity for enter- 
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ing the couri room had passed, the detectives 
lounged about the front of the court house, Or in 
Judiciary Square, or across the street. The Court 
House and its environs were subjected to a veritable 
avalanche of these private detectives. 

Now, it has been urged on the court by the at)pel- 
lants herein in their sworn returns to the govern¬ 
ment’s petition, and in their testimony, and ih the 
arguments, and in the briefs of their counsel,! that 

i 

these private detectives were brought here to see 
to it that no one else approached or tampered;with 
that jury. It is a fair statement of the evidence 
below, both in the written reports of the detecj:ives, 
and in their testimony, that there exists not a 
single solitary instance wherein it was sho\^ or 
could be shown that that jury was subjected to 
espionage by anyone, save by Burns detectives. 
There is no instance of any juror ever having!been 
trailed by Department of Justice men; there is no 
instance of any juror’s home having been visited 
by anyone save a Burns detective; there is no in¬ 
stance of any juror’s relatives or friends being 
subjected to investigation and shadowing savetby 
Burns detectives; there is no instance of the in- 
cinnbrances on any juror’s home being investigated 
by anyone save a Burns detective. And, further, 
the reports in the handwriting of nearly of 
these agents say, in effect, this: There is none outr 

« I 

side.of a Bums man shadowing a juror. 

Now if the returns and the testimony and. the 
arguments of the appellants herein and their coim- 
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sel are to be taken at full value or at face value— 
that is, if the real purpose of this enterprise was 
to ascertain whether or not anyone else was shadow¬ 
ing these jurors, whether anyone else was seeking 
to tamper with these jurors, it is manifest that the 
appellants herein had their answer through the 
mouths of their own particular agents at the very 
inception of this trial. If the real purpose of the 
operation was to find out if this jury was in danger 
of molestation' on the part of the Government or 
any of Sinclair's malevolent enemies, then the oper¬ 
ation might very well have come to a complete stop 
within two days after getting under way. This 
theory serves to buttress and to strengthen the con¬ 
tention of the Government that the purport of 
this espionage as announced by the appellants 
herein was not in fact the real purpose, for it lends 
color to the Government’s proposition that the 
general shadowing of the jury had as its aim only 
the ascertainment of whether the real object of the 
operation could be accomplished without detection 
on the part of the Government. 

If it is true, as maintained by the appellants, 
that the espionage had as its object only the pro¬ 
tection of these jurors from tampering on the part 
of the Government, then, above all things, the ap¬ 
pellants, Sinclair and Day, would have been most 
eager at the very inception of the operation to 
ascertain whether or not these jurors in fact were 
being followed. But it is noteworthy that all these 
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handwritten reports of the agents at the beginijing 
of the operation, setting forth the fact that | no 
one but Burns men were following these jurors, 
were edited and typed for presentation to Day, but 
that section, noting that no one else was trailing 
the jurors, was deleted in every case. It is most 
significant that the fact of all facts the appellants 
claim they were most eager to find out about ^as 
considered of such little, trivial, insignificant I im- 

I 

port that the Burns Agency did not consider it Suf¬ 
ficiently important to be included in the edited 
reports. 

I 

This surveillance began in the court room. Be¬ 
fore a juror awakened in the morning it was bus¬ 
tomary for a Burns agent detailed to him to be 
lurking in the vicinity of his home so that from the 
moment that juror stepped from his door he was 
under the close observation of the detective. De¬ 
tectives trailed these jurors through the streets of 
the Capital. Detectives boarded the same street 
cars, day after day with their subjects. Detectives 
followed these jurors from the portals of the court 
house. Detectives trailed these jurors when they 
left the court house at the noon recess to gp to 
lunch. Detectives followed them back to the Cburt 
House after their lunch. Detectives were lying in 
wait about the Court House in the afternoon so 
that the jurors might be followed as they stepped 
out for the day. Detectives followed jurmrs 
through the shopping. center of the city. Detec-- 


I 





tives followed jurors to places of amusement. De¬ 
tectives followed jurors to their homes, and hung 
about the neighborhood until the darkened lights 
in the house revealed the probability that the juror 
had gone to bed. And not imtil that time, in most 
cases, was the vigilance of these detectives arrested. 

Again, if surveillance were the real purpose of 
this operation, if nothing of a more sinister char¬ 
acter were in process, then why is it that the juror 
Flora was never shadowed for an instant ? Why is - 
it that his home was never placed under surveil¬ 
lance ? Why is it that he was not followed to places 
of amusement ? Whv is it that his house was not 
visited? Why is it that his mortgages were not 
investigated ? If the appellants herein really were 
apprehensive of the possibility of some malign 
enemy of Sinclair’s approaching a juror and cor¬ 
rupting him so as to prevent Sinclair’s possible ac¬ 
quittal, what mysterious divination enabled the ap¬ 
pellants herein to dispense with all those things 
with regard to Flora? Flora was never bothered 
for an instant. Flora was never followed. Flora 
was never subjected to any of these obnoxious fea¬ 
tures of this operation. There is no answer for it 
save one, possibly: The memorandiun detailing the 
names, the histories, the habits, and the personali¬ 
ties of jurors, as given Ruddy by Day the night 
before the operation began, contained the very sig¬ 
nificant notation that Flora was a ‘‘bull-headed” 
man. Flora was depicted in that report as being 
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of an obdurate, obstinate type. That is why no 
time was wasted on him. 

We have, in the Toledo case, the highest tribimal 
in the land passing on the question of criminal con¬ 
tempt. It is to be noted with the greatest signifi¬ 
cance that the contempt in that case, a publication 
in a newspaper, according to the opinion of the 
United States Supreme Court, never reached the 
eyes or the attention of the Judge. There w^s no 
proof in the case that this contemptuous condu(it on 

I 

the part of the Toledo Bee ever registered for an 
instant on the presiding judge of that District 
Court. There is no proof in that case to the effect 
that the Judge ever was cognizant of that contemp¬ 
tuous publication. Therefore, we must assume that 
the Supreme Court, as it said in that and in dther 
cases, meant that success of the contemptuous ac¬ 
tion was not the test. 

In this case, following the doctrine of the United 
States Supreme Court as laid down in that case, it 
would be, if the proof required it, utterly immate¬ 
rial that the fact of this espionage ever registered 
for a second on the mind of any juror in that base, 

t 

because the logic of the proposition, proceeding 
from the United States Supreme Court opinion 
in the Toledo case, would seem to be this: 'iChat 
an act which is inherently contemptuous, ah act 

I 

which essentially assails the dignity of the bourt 
is not going to fail of prosecution simply because 
the arrow missed the mark; simply becausd the 
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contemptuous conduct does not register on the 
mind of the Court or of the jury, as the case may 
he. But in this case there are many facts which 
would indicate beyond doubt that the jury indeed 
was aware of the fact that something was going on. 

Herzog and other jurors, according to the testi¬ 
mony of Kidwell, were discussing shadowing or 
being followed during the trial. This discussion, 
lasting five or ten minutes, took place in a jury 
consultation room at the courthouse. Does that 
indicate that jurors were conscious of the fact that 
some surveillance was going on? Does that not 
indicate that they knew there was something mys¬ 
terious and intangible surroimding them? Does 
not the fact of that discussion between the jurors 
indicate that the appellants herein, in bringing 
these agents to Washington and in carrying out 
this enterprise in the manner they did, were bring¬ 
ing a distraction into the jurors’ minds that inter¬ 
fered with the proper, fair, and decent adminis¬ 
tration of justice? Of course, it does. If a juror 
is discussing being shadowed in the middle of 
the case, his mind is not the mind that the law 
contemplates when he is put on that jury to well 
and truly try a certain case. That man has been 
subjected to a distraction which interferes and 
impedes and obstructs him in carrying out the duty 
the law requires him to fulfill. Even though the 
law in these cases does not require the Government 
to show that the enterprise of the appellants reg- 
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istered on the minds of the jurors, still this is an 
example presented to this Court for the purjpose 
of showing that, in fact, the operation did obstruct 
justice in this case. 

! 

The law embodies, as a cardinal principle, this 
proposition: That where a man is sworn to welband 

i 

truly try the issues in a case, he is going to try that 
case on the facts as produced on the witness stand 
and the law as it comes from the lips of the Justice 
on the bench. He is not going to be able to well and 
truly try that case if he feels that some one is sub¬ 
jecting him to a close, intimate, and objectionable 
surveillance. He is not going to well and tnily 
try that ease in the unfettered and untram¬ 
meled manner that the law demands if he is Con¬ 


scious of such an espionage. The law does not Con¬ 
template that the case shall be tried in that fashion. 
The law does not admit of a juror being subjected to 
these obnoxious distractions. The law does reqtiire 
that a case shall be tried free of all obstructions ^nd 
all distractions which may be calculated to inter¬ 


fere for a moment with the pure, unsullied adipin- 
istration of justice. 


Kidwell testified that he saw a man whom he 

I 

subsequently recognized as Bums Detective Mer¬ 


ritt on the same street car he boarded, during | the 


course of the trial. Juror Kidwell also told of a 


stranger that came into the near-beer saloon one 
day as he was coming out. He testified lateip to 


seeing that man coming out and keeping that man 
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Tinder his observation as he crossed the street and 
up until the time that the man passed out of sight. 
He later identified that man as Agent Klein. It 
matters nothing whether or not Kidwell knew that 
the Burns Agency was following him. It matters 
nothing whether he knew that the detectives in the 
employ of the appellants herein were following 
him. It does matter greatly, however, that a juror 
would notice the presence of these two men during 
the course of the trial—^these two men who were 
subsequently identified as Burns agents. It demon¬ 
strates that another juror was conscious of this 
surveillance. It shows that another juror was sub¬ 
ject to these distractions which the law does not 
contemplate he shall be required to suffer or en¬ 
dure. 

Juror Eadwell, after he had been accosted in 
Judiciary Square by some mysterious stranger who 
sought his assistance in getting into the Court 
House and who made inquiry as to what the juror 
thought of the trial, came into the juiy room in the 
Court House where he encountered Mrs. Bailey 
and Miss Heaton, two more jurors. The conver¬ 
sation was not related between the three, but there 
did get into evidence a statement of Kidwell that 
a conversation was had upon the subject of coming 
into the Court House for the purpose of keeping 
out of trouble. 

Burns Agent O’Neill in his own handwriting 
tells about Juror Goucher acting in a manner that 




would reveal that Goucher was coRiiizaut of 


the 


espionage. O’Neill felt so perturbed about it that 
he called up Agent O’Reilly at the Mayflower Hotel 


to advise him of the probability that the juror!had 


detected the surveillance. Despite the assertions 


of the appellants herein that the agents wer^ in¬ 
structed not to bother or accost jurors, and that 

i 

they were to desist from the shadowing if the jurors 
became conscious of the fact, it is noteworthy that 
O’Neill was not relieved from the duty of shadow¬ 


ing Goucher; that even after this occurrence 
O’Neill continued to keep him under surveillance. 


Burns Agent Sidney Knowles, at the time Her¬ 


zog was his subject, reports an incident which njiani- 
fests that the espionage was registering on the mind 
of the juror. Knowles tells that Herzog was stand¬ 
ing at the door of his garage talking to another 
man. Knowles was on the farther side of! the 


street in a car. The man with Herzog left the juror 
and went over in the direction of Knowles,! and 
walked bv and observed the detective closelv. 
Knowles thereupon moved up the street some! dis¬ 
tance. Thereafter the man rejoined Juror Herzog, 
and then again left him and walked over in the 
direction of Knowles, passed by and observed 
Elnowles closely once more. 


Juror Herzog, driving home from court one |day, 
noticed a car which he believed was following him. 
The car turned into the street where Herzog Uved 
and parked on the side opposite Herzog’s house. 
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Herzog thereafter looked out of the window to see 
if the ear was still there. Why was he doing that, 
unless there was passing through his mind at the 
time of the trial the comdction or the suspicion that 
he was being shadowed ? 

Furthermore, Juror Herzog went on the stand 
and told about the man he observed hanging around 
outside of Herzog’s place of business; that subse¬ 
quently, after the revelation of the shadowing op¬ 
eration, he saw Burns Agent O’Reilly and thought 
O’Reilly was the man he saw hanging about at that 
time. 

Why was Herzog noticing people hanging 
around his place of business ? Why was it Herzog 
was watching to see if cars were following him; or 
why was Herzog observing cars stopping in front 
of his house? Why were jurors engaging in a con¬ 
versation with other jurors with regard to shadow¬ 
ing imless they had some reason to. know that they 
were being followed. This surveillance had regis¬ 
tered on their consciences and having registered 
was inevitably impeding them in their duties as 
jurors. 

Assembling these various facts with regard to* 
Herzog, the conclusion is inescapable that this 
harassing, vicious, obnoxious shadowing operation 
was forcing into the mind of a juror an uneasiness 
and suspicion that the law does not countenance. 

Toward the end of the operation, reports of the 
operations listed and subsequently testified to, re¬ 
vealed that there was a concentration of effort on 
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three of the jurors, Kern, Kidwell and Glasscock. 

i 

Kern came from a family of bakers and was!de¬ 


scribed in the memorandum given to Ruddy as a 
sport. Kidwell was described as a leather worker, 
and a sport and rather wild as a boy. Glasscock 
was a receiving clerk, described as living in |ex- 

j 

tremely humble circumstances. 

These descriptions of Kem, Kidwell, and Glass¬ 
cock provide considerable light as to reasons that 
impelled the concentration of effort on these thfee. 
The entire operation was focused on three men,! all 
jurors of lowly station, whose background, whose 
environment and whose earning power all w|ere 
such that they might prove easy prey to corruption. 
The appellants herein had known for a week that. 

i 

uo Government agent was shadowing these nien. 


With this fact in mind what becomes of the appel- 


I 

lant’s contention below and here that the true ob¬ 


ject of the surveillance was simply the ascertain¬ 


ment of the question of whether anyone else was 
shadowing these men or endeavoring to tamper 
with them? That contention flops of its own. 


weight. No one ever had been seen trailing these 
men but Bum’s agents. Therefore the intensity 
of effort and attention accorded these men makes it 


manifest that some corrupt purpose was envisaged. 

This is especially true when it is considered that. 
Kidwell’s home was visited by a Burn’s agent; that 
Glasscock was ^‘framed” in a report and subse¬ 
quent affidavits alleging that while the case was in- 
trial he had been seen at a remote place outside the 
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city, in conversation with a special assistant to the 
Attorney General; and Kern had the encum- 
brances on his house investigated, the object being 
to ascertain the amount of the trusts, as well as 
the holders thereof. 

Significant, in view of this sudden suiweillance of 
these three jurors of rather low stations, was the tes¬ 
timony of McMullin that Ruddy sent him back to 
Philadelphia on the 29th, stating at the time that 
“something big” was going to happen over the week 
end. 

Adverting further to these three jurors, Day 
testified that he discussed Kem, Kidwell, and Glass¬ 
cock with Hariy F. Sinclair. Day quoted Sinclair 
as saying, “It would be a good idea to find out if 
Kidwell and Kern were substantial citizens. ” This 
took place after the trial had been in progress for 
some days. It also took place, obviously, after the 
jury had been impaneled. Also as a matter of evi¬ 
dence in this case, in the list of jurors that was 
utilized in the memorandum given Ruddy by Day 
was a personal description of each provided by 
George P. Hoover, one of Sinclair’s attorneys, who 
testified he procured that list of descriptions before 
The impaneling of the jury for assistance in the 
matter of selecting the jury. Therefore, it follows 
that with that description in hand at the time of 
the selecting of the jury Sinclair’s attorneys knew 
well the character of the men selected for that jury, 
particularly that of Kem, Kidwell, and Glasscock. 
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They were satisfied at the time of the impanel¬ 
ing. Why does it happen that a week aftfer the 
trial had begim Sinclair begins to express agitation 
as to whether they were model subjects?.! That 
explanation is highly improbable and ridiculoud^ 
implausible. ! 

Following the discussion between Sinclair and 
Day on the topic of whether Kidwell was a model 
subject, Day went to Ruddy and had a similar dis¬ 
cussion with the leader of Bums ’ detectives. Ruddy 
detailed agent O’Reilly for the investigation. 
O’Reilly, under the guise of a representative of the 
Health Department of the District of Colitabia, 
went to the house of Edward A. Kidwell, a juror 
in the case, at 1637 U Street Southeast, and there 

i 

he talked with the mother of the juror. The time 
of his visit is fixed at approximately 4.30| or '5 

I 

o’clock in the afternoon, a time at which it was rea¬ 
sonable to assume that Juror Kidwell would not 
be in attendance in Court. Immediately here¬ 
after O’Reilly went to the barber shop on Congress 
Heights, operated by Klidwell’s father. Thire he 
saw the father of KidweD and made an inquiry 

about some fictitious person. In his report bn the 

! 

incident he described the apartment buildihg in 
which the barber shop is located as one of ill depute 
and narrates further that racing slips were found 
in the back of the premises. ^ 

Did O’Reilly know tkat he was visiting a ihome 
of a juror when he went to 1^7 U Street, the house 
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of Kidwell ? 0 ’Reilly was lieutenant to Ruddy, the 
chief of the operatives. His duties, for the most 
part, consisted in visiting each one of the opera¬ 
tives at least once a day and collecting from them 
the written reports of their espionages. He fur¬ 
ther had much to do with the handling of the op¬ 
eratives, Ruddy, who sent O’Reilly on this mis¬ 
sion, had in his possession the list of jurors given 
him by Day on the night of the 18th. Such list con¬ 
tained not only a description and history of the 
jurors, but also in each case contained the residence 
and business address of each juror. Further, 
O’Reilly in his task of collecting reports was re¬ 
ceiving each day these statements from detectives 
who had been assigned to Kidwell, telling in detail 
of the incidents occurring in the vicinity of the 
Kidwell house. One of the earliest of these reports 
had embraced a narration of Agent Merrit of a 
narrow escape from arrest by a police sergeant by 
reason of his apparent aimless loitering in Kid- 
well’s neighborhood. 

O’Reilly told of looking through the directory for 
Kidwells living in that part of the city. He said 
he foxmd many.. If he did not know he was going 
to the home of a juror, is it not imcanny that that 
particular Kidwell’s home was the only one visited 
by the man whose chief had a notation of the ad¬ 
dress of the juror; by a man who was collecting 
reports every day dealing with the activities of his 
operatives in the vicinily of that home? O’Reilly 
used the city directory, which presumably shows the 
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occupation of those listed therein, and found: that 
a barber named Edrans Kidwell lived at 1687 U 
Street Southeast, and having been informed th# the 
barber he says he was in search of was a brothier of 
the juror Kidwell, is it not a considerable strain on 
the credulity of anyone to assume for an instant 
that O ^Reilly did not know that he was going to the 
home of a juror? 

The occasion for O’Reilly’s mission with regard 
to the Kidwells has been explained in a way by 
Henry Mason Day. Taking his explanation at its 
face value and adding nothing more, expanding its 
possibilities not a whit, that explanation alone 
makes manifest that the most vicious of criininal 

i 

contempts had been committed. I 

Day said he heard that Kidwell had a brother, 
that his brother was a barber and might possibly be 
working in one of the uptown hotels. He said in 
effect that barbers are very garrulous people,| they 
talk quite a bit, and therefore he sought informa¬ 
tion as to whether this barber was talking promis¬ 
cuously about the trial or in any way expressing 
anybody’s ideas about the trial in the hearing of cus¬ 
tomers in the shop. | 

This amounts to a direct effort on the part of an 
agent of a defendant in a criminal case to ascer¬ 
tain, while such case is in progress, the sentiments 
of a juror sitting in that case as reflected ip^ the 
casual utterances of a relative of said juror. \ 

No feature of our criminal procedure is stressed 
more emphatically of has a soimder foundation in 
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reason, logic, and experience that that cloaking the 
sentiments and views and reactions of a juror from 
the time the case is first intrusted to. him imtil the 
verdict. This is too elemental to admit of extended 
argument. No one may speak to a juror with re¬ 
gard to the easel A juror may not express his 
views during the pendency of the case. Even on oc¬ 
casions when a jury is in apparent disagreement and 
comes in for instructions or enlightenment, the 
Court is most careful to instruct the juiy that while 
it is willing and eager to give them any assistance 
that might be required in a matter of law govern¬ 
ing the case, they must be most careful in putting 
the questions to refrain from indicating in the 
slightest degree any attitude they, or any of them 
may have taken on the facts involved or the ultimate 
issue. 

It is inconceivable that there should be any seri¬ 
ous argument on the proposition of whether it is 
contempt for a private detective, in the employ of 
a defendant in a criminal case, to visit the home of 
a juror. A transaction of that character presents 
the most serious ajffront to the dignity of the Court. 
The machinery of our criminal law would fall and 
eventually collapse if a Court would give sanction 
to the proposition that private detectives, employed 
by defendants, might visit jurors’ homes with im- 

r. "• 

punity. A practice of this , character contains so 
many implications of grave import to our judicisd 
system that its inherent viciousness is manifest. 
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But the Government is not content to accept 
alone the explanation of Day. When a defeiid^t 

j 

of the power and the wealth of Sinclair is onl trial, 
facing the possibility of two years incarceration in 
the penitentiary, when private detectives m his 
employ are conducting malevolent espionage,!when 
there is a juror who is described as a sport arid has 
been quite wild in his younger days, what is the 

i 

only reasonable, intelligent, and obvious inference 
that any man can draw from such a visit ? I Only 
this: That the investigations of this private- detec¬ 
tive in response to orders that came direct from a 
man on trial were to reach that juror, bu^H him, 
bribe him, to corrupt him, to ‘‘fix” him so that that 
defendant might escape risk of imprisonmentl 

It is curious that Kidwell, whose home was vis¬ 
ited by O’Reilly, is the same juror who only a few 
days later was depicted by the testimony as loung¬ 
ing about a “speak-easy,” talking about th^ case 
while it was still on trial, and expressing expecta¬ 
tion of receiving—^when the trial concluded—^‘fa car 
as long as a block.” 

It did appear from the evidence that Juror Kid- 
well was not at home when this visit was made. 
But it is in evidence that the visit came about 4.30 
or .5 o’clock in the afternoon; and we know that the 
Court ordinarily concludes its daily sessions at 
about 3.30 in the afternoon. Would the enormity of 
t^ offense have been aggravated had the juror 
Kidwell been at home when the private detective, 
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under the guise of an employee of the District of 
Columbia, went to that house? O’Reilly and his 
superiors might have known that at or about the 
time of that visit one possibly might expect to find 
the juror at home. Nevertheless O’Reilly went to 
his home. If, in truth, he missed this juror it does 
not abate in the slightest degree the depravity of his 
conduct and the conduct of those who sent him. 

This is contempt. If it is not contempt, then the 
higher courts of the land are lending their ap¬ 
proval to a practice of detectives in the employ of 
defendants visiting the homes of jurors—a prac¬ 
tice inherently vicious and essentially inimical to 
the soundness of criminal law administration. 

O’Reilly thereafter, according to his own hand¬ 
written report, visited a barber shop, the shop of 
Kidwell’s father, and it appears he accosted the 
barber and asked some questions about a fictitious 
person. It is reasonable to assume that the allega¬ 
tion in his report that the barber shop was located 
in a hotel of ill repute may be considered as a ref¬ 
erence to facts which might lead his superiors to 
believe that the character of Kidwell and of his 
family might be such that a fertile field would be 
available for the sowing of the seeds of corruption. 

Was this visit considered of significance on the 
part of O’Reilly’s superiors? Why, he returned 
to the Wardman Park Hotel that night and there 
reported verbally to his chief. Ruddy, and in the 
presence of Henry Mason Day. Day, he said, was 
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standing some four or five feet from him in the 
hotel room while he was narrating his expedience 

i 

to Ruddy. Day says he did not hear him. ; It is 
significant, though, that Day happened to be in that 
room on the return of O’Reilly. It is significant 
that Day was in close proximity to O’Reilly| when 
he was making his statements, and it is utterly 
incredible that Day did not hear each and i every 
word that was uttered. Anyway, Ruddy told Day 
about O’Reilly’s trip later that night. I 

When the Court considers the explanation of 
these appellants in their sworn returns, ini their 
testimony and in the argument of their counsel, let 
it be remembered that O’Reilly made a lhand- 
written report of this to Ruddy. If this operation 
consisted only of shadowing, as appellants claim, 
why such avidity with regard to getting the report 
on Kidwell’s standing, and on Kern’s mortgage and 
these other features of the transaction that have 
nothing to do with simple surveillance? 

WiUiam J. Burns left New York on the pth of 
November, arriving here the same day. On the fol¬ 
lowing morning, November 7, William J. Bums, 
after testifying before the grand jury, told a group 
of newspaper men in the hall outside the Igrand 
jury room, that the only jury tampering donejin the 
case was on the part of the Government. William 
J. Bums said that he had filed with Justice Siddons 
certain affidavits showing the trath of this aiccusa- 

• • •* *p • s . . I • ••» 

tion.. The affidavits he referred to were the Me- 


I 

I 
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Mullin and O’Reilly affidavits dealing with the fic¬ 
titious interview between the juror Glasscock and 
Lamb at the Potomac Plying Field on October 22. 
Edward Duffy, of the Associated Press, and George 
Dumo, of the International News, testified that 
Bums had used the word in discussing the fil¬ 
ing of the affidavits. These affidavits were turned 
over to the Clerk of the Court by Justice Siddons 
on November 9th, and on that day filed among the 
records in the Court. 

The Government submits, first, that Burns un¬ 
doubtedly knew of the spurious character of the 
McMuUin affidavit; second, that he caused it to 
be filed through his own attorney, solely and simply 
with a view to implicating the Government in the 
sort of transaction that marked the mistrial of the 
Pan and Sinclair case. It is not reasonable or plau¬ 
sible to assume that William J. Bums, formerly 
head of the Bureau of Investigation of the Depart¬ 
ment of Justice, would believe that a special as¬ 
sistant of the Attorney General of the United 
States would be going to a fiying field outside the 
District of Columbia to meet a juror in any case. 
However, the servants of Bums had gone too far in 
the matter of concocting material for a mistrial 
or a new trial. The groundwork was at hand. And 
William J. Bums saw in that spurious report the 
material for a countercharge which would avert the 
public gaze from the iniquitous practices of the 
Bums operatives and fasten public attention on 
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what apparently was a performance on the p4i*t of 
the Government far more sinister than the espio¬ 
nage his operatives admitted. | 

The spurious affidavits were not filed by Jiudge 
Wright, counsel for Day. They were not filcid by 
counsel for Sinclair. Instead they were filed by 
Thomas Lodge, the personal attorney of William J. 
Burns. Again, they were not brought to the 4tten- 
tion of the United States Attorney, nor to the Chief 

I 

Justice of the Supreme Court of the District of 
Columbia. Instead these affidavits were filed | with 
the Judge who had presided in the cases of Fall and 
Sinclair, the same judge who had discharged the 
jury, the same Judge who had received the affidavits 
on which that jury was discharged, and whose duty 
most obviously was to take appropriate action in the 
premises with regard to the facts disclosed in ihese 
affidavits. 

Was there motive for William J. Burns filing 
spurious affidavits .with the Court? Of course 
there was. First, the notoriety with regard tb the 
Bums agency was such that William J. Burns I pro¬ 
cured counsel to go to the United States Attorney’s 

i 

office and there attempt to bring about a halt^ It 
was the agency bearing his name, whose activities 
were being flaunted in public print to such aii ex¬ 
tent that William J. Bums most obviously i was 
feeling the pinch of undesirable publicity. iThe 
agency bearing his name had carried on an e3pio- 
nage which in part was responsible for the ldis^ 
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graceful mistrial of one of the leading criminal 
causes of the day. Sherman Bums, the son of 
William J. Bums, and the secretary and treasurer 
of the agency, had sent these operatives to Wash¬ 
ington, and it was impossible to assume that he 
would escape prosecution for his part in the plan. 
If a counter attack could be launched, making it 
appear that the Government had transgressed even 
more so than the detectives, then the Burns people 
would be in a more favorable position to defend 
themselves. 

McMullin was informed by Ruddy that William 
J. Bums wanted this spurious affidavit prepared, 
as its presentation would bring an end to the grand 
jury investigation. McMullin, who had been sub¬ 
poenaed for November 9th, to appear before the 
grand jury, came down to Washington on the 8th. 
This lowly private detective was met personally at 
the station by William J. and Sherman Burns. 
They put him in a cab and brought him to Mr. 
Lodge’s office in the Columbian building. There 
was a conversation, first, at the station; second, in 
the cab, and third in the Columbian building, on 
but the one subject, the flying field episode. Why 
was all this attention on the part of William J. 
and Sherman Bums and the others lavished upon 
a humble private detective? And why so much 
conversation with regard to the flying field affair, 
unless William J. Burns was preparing McMullin 
to bear up under investigation and adhere to a 
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fictitious yam? McMuUin testified that he asked 
Bums whether or not he would get into a jam. 
Burns admitted that McMullin asked him such 
question. The day McMullin was met at the sta¬ 
tion by William J. Bums, Burns said, ‘‘Stick to 
your story and I will take care of you.” 

When McMullin came to the Courthouse on jthe 
morning of the 9th to testify before the grand jury, 
he was escorted by Ruddy. Ruddy met him after 
he came out of the grand jury room. Shortly 
thereafter McMullin was seen by William J. Bujrns 
and Sherman Burns. They wanted to know how 
he had stood up under inquisition before the grind 

I 

jury. 

There are two other elements that must be con¬ 
sidered in connection with William J. Bums and 
this spurious affidavit. McMullin says that after 
the affidavit was deposited with Mr. Justice Siddons 
he was told by Burns to go to the flying field and 
look over it carefully, so that when interrogated 
about it he would be in a position to describe! it. 
Bums admitted that he told McMullin to go to the 
flying fleld and look it over, but, as Burns contends, 
for the purpose of locating some one who could iden¬ 
tify him as having been there on October 22. lic- 
Mullin says Burns directed him to go to Philadiel- 
phia, bring his car down here and then search for 
Lamb’s car, so that he would be able to identify it 
when interrogated. McMullin says that he went but 
with Robbins and with Stewart to the vicinity of fhe 
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Robbins and with Stewart to the vicinity of the 
Department of Justice and unsuccessfully looked 
for Lamb’s car. Bums did not deny that he had 
given such instructions to McMuUin. 

An examination of the facts with regard to the 
Burns connection with this spurious affidavit re¬ 
veals actions, attitudes, and utterances on the part 
of Vvllliam J. Burns that point to nothing save con¬ 
sciousness of guilt. It is manifest, when there is 
considered Burns’s trip to the Union Station to 
meet McMullin, the repeated conversations about 
the flying field episode, the caution to McMullin to 
stick to his story, the instruction to visit the flying 
field and familiarize himself with the lay of the land 
and the search for Lamb’s car, as v/ell as Burns’s 
promise to McMullin that he would take care of him 
if he stuck to his story, there can be no doubt about 
the complicity of William J. Bums in this affair. 
Taken in all of its aspects, it is a typically clumsy 
effort on the part of a private detective to smear 
his accusers and escape the consequences of his own 
acts. 

Of course, the testimony below reveals the dis¬ 
position on the part of the Bums agency to dis¬ 
credit McMullin. Ruddy says that he sent McMul¬ 
lin back to Philadelphia in October because he 
found McMullin falsifying expense accounts. 
However, it is of no little significance, that the 
Bums people, who say that they sent McMullin back 
for petty swindling in October, called precisely 
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the same man back in November to sign and swear 
to an affidavit that in effect charged a special assist- 

_ . i 

ant to the Attorney General of the United States 
with jury tampering. It may well have been that 
Euddy in allowing McMullin to bring his own!car 
here on that operation, and collecting his expenses 

i 

therefor on a mileage basis felt that he was buying 

1 

McMullin, body and soul, that the sops throwp to 
McMullin in the way of expense disbursement were 
sufficient to safely intrench him with a price tag 
about his neck for whatever crooked purpose they 
might devise. 

It was suggested below that William J. -Bu^ns 
was not on trial at the time the false affidavits w^re 
filed; that he had no interest of any kind or char¬ 
acter to subserve that would induce him to have such 
spurious papers deposited with the Court, and that 
in no way was justice obstructed or impeded by the 
filing of such affidavits. When the false affidavits 
were filed there was before the Court, first the Fall- 
Sinclair conspiracy case, which still remains on the 
docket at the time of this brief, in so far as the (de¬ 
fendant Fall is concerned; second, the grand-jury 
investigation into jury operation of the Burns 
agency, such proceedings, of course, being carried 
on in behalf of the Supreme Court of the District 
of Columbia; and third, the fact that the case pf 
the United States vs. Fall and Sinclair had resulted 
in a mistrial, partly by reason of the jury shadow¬ 
ing, and the Court at the time was faced with the 
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necessity of taking appropriate measure in the 
premises to safeguard and protect its dignity. 

As a manifest matter of reason and of logic, the 
Government submits that the willful filing of a 
false afiSdavit before any Court at any time is con¬ 
temptuous to that Court, and is most strongly sub- 

I 

versive of its dignity. It is inconsistent with our 
conceptions to assume that the Court will allow 
itself to be made the butt for every willful kind of 
misrepresentation. As a matter of fact, the fed¬ 
eral courts have held that the submission of a spu¬ 
rious affidavit is contempt. The case in re Steiner, 
195 Fed. 299 and 202 Fed. 419, the second citation 
being that of the Circuit Court of Appeals, estab¬ 
lishes this doctrine in our written law. It is sug¬ 
gested that this is an offense of such reprehensible 
character that little is needed in the way of sup¬ 
porting authorities. 

And lest it be suggested that the alleged detach¬ 
ment and disinterestedness of William J. Burns 
with regard to' the affairs of the agency bearing his 
name are so great as to impel him to no conduct of 
this character, it may be well at this point to point 
out that with 94 per cent of the capital stock of 
that agency ih his wife’s name, and the remaining 
six per cent in the names of his sister and son, that 
William J. Burns is the William J. Burns Detec¬ 
tive Agency. It is submitted that William J. 
Bums had a very definite and specific reason to 
endeavor to smudge the issue and tar the Govern- 
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ment with the same brush with which the agency 
was being smeared. | 

In considering whether the facts in the case'.con¬ 
stitute contempt, it is most important to bear in 
mind the fact that the jury is an integral part of 

i 

the court; that the jury is as much a part of the 
court as the presiding judge; that it is entitled to 
just as much protection as the judge. 

For the purpose of argument let it be considered 
whether the acts complained of in this case would 
have constituted a contempt had they been dir^^ted 
toward a presiding judge instead of the jury. I 
Would it be contempt of court if a private detec¬ 
tive, as the agents express it, got the judge up in 
the morning and put him to bed at night? Would 
it be contempt of court if every time the Judge 
boarded a street car a private detective was with 
him? Would it be contempt of court if the neigh¬ 
borhood of the judge was constantly patroled by 
an agent or agents of a defendant in a criminal case 
wherein that judge was sitting? Would it be con¬ 
tempt of court if the mortgages on a judge’s home 
were investigated by private detectives during; the 
pendency of a case? Would it be contempt of 
court if an effort were made to ascertain the amount 
of a judge’s notes or the holders thereof andi in¬ 
struction given that if any encumbrances Were 
paid off the defendant was to be advised? Would 
it be contempt of court if the judge’s neighborhood 
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were raked as to the habits and the susceptibility 
of friends to receiving graft? Would it be con¬ 
tempt of court if the judge^s wife and sons or 
daughters were trailed by agents of the defendant 
during the pendency of a case in which he was 
sitting? 

Would it be contempt of court if a defendant on 
trial in a criminal case sought through private 
detectives visiting his home to ascertain the views 
of a presiding judge with regard to the issues as 
reflected in the utterances of members of the 
Judge’s family? Would it be contempt of court 
if the espionage were to start in his very court 
room and the judge were to be made aware of this 
vexatious surveillance? Would that have a tend¬ 
ency to obstruct justice? Would that leave a 
judge free and unfettered to dispose of the case on 
its merits and under the law? 

If these things were done to a presiding judge in 
the case, that would be contempt. A jury is en¬ 
titled to the same protection as a judge. And if 
these things would constitute contempt in the case 
of a judge then they would amount to exactly the 
same in the case of a juror. 

The appellants herein maintain that the espio¬ 
nage was solely for the purpose of ascertaining 
whether anyone else was following the jurors. 
They had their answer a day or so after the begin¬ 
ning of the operation. Thereafter there was a 
concentration of ejffort on three men of that jury 
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whose background, environment, and habits; were 
such that they might prove easy prey to those who 
might seek to corrupt them. It was not simple 
surveillance when O’Reilly went to ElidWell’s 
house; it was not simple surveillance !when 
O’Reilly went to Elidwell’s father’s barber shop; 
it was not simple surveillance when Day went to 

_ j 

Hagner Company to find out about the mortgage; 

I 

it was not simple surveillance when O’Reilly jwent 
to the Recorder of Deeds and the District Building 
to ascertain the encumbrances on Kern’s house; it 
was not simple surveillance when Steer scoured the 
Kern’s neighborhood in search of information. 

There is a remarkable absence of case law on 
the subject of transactions such as these, consti¬ 
tuting contempt. However, there is no require¬ 
ment on the part of this court, or of any other 
court, to make new law on the proposition. E^dst- 
ing law is broad enough and sturdy enough to cover 
things such as these. If the United States ! Su¬ 
preme Court says that any act that has a reason¬ 
able tendency to obstruct justice amounts, to 
criminal contempt, then we have in this case a 

i 

measure of contemptuous conduct which clearfy is 

I 

far greater and far more sinister than anything 

i 

complained of in the Toledo case. - 
When Congress enacted the law governing ctim- 
inal contempt, it was clear that there was contem¬ 
plated the intention to punish any kind of conduct 


that might in any way tend to interfere with 


the 
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free flow of justice through the courts. There is 
no question but that it was obstructed in this case. 
One of the most important criminal trials in the 
annals of this jurisdiction was disgracefully 
stopped and largely by reason of the activities of 
the appellants in this case. 

This court now is faced with the problem that 
the court below faced, that of ascertaining whether 
or not approbation can be given to transactions 
such as these. ^ This Court is called upon to pass 
upon the question of, first, whether espionage of a 
jury is lawful; second, whether a juror’s home may 
be visited with impunity by private detectives in the 
employment of a defendant in a criminal case; 
third, whether a juror’s private and financial af¬ 
fairs are to be investigated by private detectives 
in the employment of a defendant in a criminal 
case while that juror is sitting; fourth, whether 
members of a juror’s family are to be submitted to 
espionage on the part of a defendant in a criminal 
case, and. Anally, whether approval is to be given 
to an espionage ranging over every moment of a 
juror’s waking hours, that carries with it the con¬ 
stant threat of disclosure to that juror, when the 
inevitable result that such disclosure is going to 
bring into that juror’s mind a consciousness of be¬ 
ing trailed; an obstruction that the law contem¬ 
plated shall not be there when he is well and truly 
sworn to try the facts under the instruction of the 
court. 
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The Government submits that the juror should be 
free to pass upon a case, with nothing to consider 
but the law as it is given him by the court and the 
facts as they flow from the witness stand. | 

The Government submits that for the courts of 
the United States to lend approval to practices 
such as these would inject into our system Of law 
administration sinister factors which imperil the 
sanctity and sturdity of our institutions. : 

I 

There was no error in the court refusing to disntiss the 
petition and discharge the rule either at the close of 
the Government's case or at the conclusion lof the 
evidence ! 

I 

I 

As there are four separate briefs in thi$ case, 
with separate assignments of error, the Gjovern- 

I 

ment, for the purpose of this brief, elects to I group 
these assignments of error and make a general 
response thereto. 

i 

The Government submits there was no efvov to 

i 

the General assignment above referred to bylreason 
of the fact that jury shadowing, per se, is contemp¬ 
tuous as the general operation fell well within the 

j 

rule as stated by the United States Supreme Court 
in the Toledo case, and by reason of— 

1. The visit of Detective O’Reilly to Jurqr Kid- 
well’s house, and the visit of O’Reilly to the barber 
shop of Juror Kidwell’s father; such mission hav¬ 
ing been directed apparently with a view td ascer¬ 
taining the sentiments of a juror then sitting on the 
case on trial, as reflected in the casual utterances 
of a relative. i 
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2. The attempted ‘‘framing” of Juror Glasscock, 
portraving him as conferring with a Special Assist¬ 
ant to the Attorney General of the United States 
at a remote place outside the city while the case 
was on trial. 

3. The unwarranted investigation into the finan¬ 
cial afeirs of a juror while sitting on a case such 
as occurred in regard to Juror Kem. 

There was no error in the court refusing the proffered 
testimony of the appellants as to the alleged custom 
of the United States of having jurors shadowed by 
agents of the Department of Justice 

The refusal of the Court to allow^ appellants here¬ 
in to attempt to exculpate themselves of criminal 
contempt because of their alleged statements that 
others had been doing the same thing is so incon¬ 
sistent with the rules regarding the reception of 
evidence as to be elemental. To allow defendants 
in any kind of a criminal case to produce testimony 
to the effect that others had done the same thing 
they are charged with having done, would be a most 
illogical innovation in our court procedure. 

There was no error in the court sustaining an objection to 
the question of the appellants directed to Witness Frank 
O’Reilly as to what he said on the occasion of his visit 
to the home of Juror Kidweil and the barber shop of 
Kidwell’s father 

While under direct examination by the Govern¬ 
ment, Agent Frank O’Reilly was asked at no time 
by the Government to relate any part of any con¬ 
versation he had, either at the home of Juror Kid- 
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well or at the barber shop of Kidwell’s father. I On 
cross-examination O ^Reilly was asked (R. 428) to 
state what was said. Thereupon the Governinent 
objected, the ground assigned being that the in¬ 
terrogation was outside the scope of direct exami¬ 
nation. This objection was sustained. A portion 
of a sentence of that conversation that crept in in¬ 
advertently was asked to be stricken out by the 
Government on the same ground, which motion the 
Court granted. | 

There can be no question but there was a Strict 
adherence to the rules well recognized by the cburts, 
that a cross examination is not prejudiced ijinder 
our practice in refusing to allow interrogatories 
to a witness as to matters not touched upon on 
direct examination. j 

Had the exclusion of this testimony of O’Reilly 
been of material moment to the appellant’s; case, 
O’Reilly could have been called as a witness for the 
defense and the testimony procured in that manner. 
Such is the invariable practice of our courts. In 
any event, the conversation was placed in evidence 

I 

by the United States when the mother of Juror 
Kidwell, Mrs. Mary Pearl Kidwell, was called to 
the stand. I 

j 

The court did not err in receiving evidence of Juror Kid- 
well’s conversation in the National Museum grounds or 
near the door of the courthouse 

It was held in Swepston vs. TJ, S., 251 Fed. 205, 
that in a contempt case tried by the court, the ad- 

i 


t 
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mission of evidence, in itself immaterial or irrele¬ 
vant, is not prejudicial error. 

In the course of the trial Juror Kidwell told of 
some stranger approaching him and sitting beside 
him on a bench near the National Museum; the 
actions of the stranger were suspicious; and on an¬ 
other occasion some stranger approached him in 
the Court-House grounds and asked about getting 
in to hear the trial, and then asked Kidwell what 
he thought of the case. Kidwell said he was not 
able to identifv either of these men. However, the 
testimony was properly received, if for no other 
reason than for the purpose of showing that as 
Kidwell was being closely shadowed at the time 
of these mysterious encounters the absence from 
the reports of any account of the park meeting 
might well leave the inference that it was an experi¬ 
mental approach carried on by some one known to 
Burns agents, while the shadower lay in wait to 
see that no one else was observing the attempt. 

The court did not err in receiving evidence from Juror 
Kidwell and Juror Heaton as to whether there were 
conversations among the jurors on the subject of being 
shadowed 

Juror Kidwell, when asked the question as to 
whether when he was serving as a petit juror there 
was talk among the jurors on the subject of being 
shadowed, answered ‘‘Yes.” 

Juror Heaton testified that she was present dur¬ 
ing the trial, in the conference room of the jurors^ 
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and the subject of shadowing or of being followed 
was discussed there. 

I 

Juror Herzog (R. 560), in response to a question 
as to whether or not he was aware of being followed 
by anyone, answered, had a suspicion; I Was not 
aware.” Thereafter Herzog told about a car ap¬ 
parently following him as he went home durihg the 
trial, and of seeing a man, whom he subsequently 
thought to be O’Reilly, hanging about his place of 
business. 

! 

Despite the insistent averments of the appellants 
in their brief that no juror was aware of the 
shadowing, it is curious there should be an assign¬ 
ment of error on the proposition that the Court was 
wrong in admitting testimony, that the jufors in 
fact were suspicious of being shadowed or were dis¬ 
cussing shadowing. This is a most material part of 
the case, going to show that the operations |of the 
Burns detectives did in fact penetrate the con¬ 
sciousness of the jurors, and did in fact afford ma¬ 
terial for a distraction that the law does not con¬ 
template shall enter the juror’s mind. 

The very nature of shadowing made it impossible 
for the juror to know who it was that was shadow¬ 
ing him. However, if the jurors are being shad¬ 
owed—^if they discuss shadowing during that |time— 
if they state they are suspicious of being! shad¬ 
owed—and the fact is established indepeijdently 
that certain parties in fact are shadowing the jury, 
and the other parties to the case are not shadowing 
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the jury, then it is most material with regard to 
gauging the inherent effect of that shadowing oper¬ 
ation to show that jurors had some occasion to 
consider that fact. 

There was no error in receiving the evidence of Juror 
Kidwell and his mother, Mrs. Mary Pearl Kidwell, as 
to conversations between him and his mother and 
father during the time he was serving on the jury 

It was testified that Juror Kidwell discussed at 
home the incident occurring in the Museum 
grounds and the incident occurring in the Court- 
House environs. 

It was further testified that his mother, in con¬ 
versation with her son, the night that O’Reilly 
came to the house, told the Juror about this episode. 
It was further testified that she repeated her ac¬ 
count to her husband, Edward Kidwell, Sr., when 
he came home, aud in the presence of her son, the 
juror. 

When a private detective goes to the home of a 
juror in a criminal trial, describes himself as a 
representative of the District of Columbia Board 
of Health, and says that he has some papers to 
have signed with regard to the barber shop owned 
by the juror’s father, and then asks the wife of the 
barber where the barber shop is located, the accoimt 
of that conversation is a most material piece of 
testimony on the subject of whether or not an opera¬ 
tion of this character is impinging upon the mind 
of a juror and providing unwarranted distraction, 
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particularly when during the course of a tri^l the 

i 

testimony shows that some of the jurors weife dis¬ 
cussing the subject of being shadowed and watched* 

The filing of false affidavits by William J. Bumsi or at 
the instance of William J* Bums, constituted contempt 


In re Steiner, 195 Fed; 299, aiSBirmed in 202 Fed. 
419, it was held, in finding the defendants guilty 

j 

of criminal contempt: 


There is no essential dijBference between 
‘^obstructing administration of justicfe” by 
tampering with a juror or a witness lor by 
preparing, falsifying, and securing the pres¬ 
entation of a false affidavit intended to in¬ 
fluence the action of the Court. 


There were matters pending before the Court at 
the time of the filing of said false affidavits sus¬ 
ceptible of obstruction by such act. | 

At the time the affidavit was deposited with Mr. 
Justice Siddons, by the attorney for William J. 
Burns, there was in progress a grand jury investi¬ 
gation into the shadowing operations, before which 
grand jury William J. Burns appeared a few days 
later. The grand jury is an integral part of the 
Supreme Court of the District of Columbia, and 
justice can as well be obstructed before that body 
asbeforeany oneof the members of the court. | Fur¬ 
ther, the Court, had, a few days before, discharged 
a jury partly because of this jury shadowing, and 
necessarily was faced with the duty of takiUg ap- 
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propriate action in the premises in regard to the 
matter that caused the mistrial. 

The court did not err in refusing testimony as to alleged 
jury shadowing on the part of agents of the Department 
of Justice simply in extenuation of their offense 

The proffered testimony which appellants con¬ 
tend was refused in conflict with the rule of the 
Supreme Court in Cook vs. United States, 267 TJ. S. 
517, was neither 

relevant either to the issue of complete ex¬ 
culpation or in extenuation of their offense 
and in mitigation of the penalty to be im¬ 
posed. 

This testimony simply amounts to an allegation 
on the part of the defendants that someone else had 
done what they had done, and, therefore the Court 
should receive evidence of that alleged fact in miti¬ 
gation of sentence. 

The proffered evidence could not have exculpated 
the appellants or given any extenuation to their 
contemptuous conduct. It had no bearing on the 
question before the Court. It would be a fair anal¬ 
ogy for counsel representing a defendant in a rob¬ 
bery, rape, or grand-larceny case, to attempt to 
offer evidence to the Court at the time of the sen¬ 
tence to show that other persons had committed 
robbery, rape, and grand larceny. If it were to be 
offered for the purpose of showing that the appel¬ 
lants felt they had a right to do the thing they did, 
then we have our answer in’ the familiar Latin 
maxim that ignorance of the law excuses no one. 
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There is evidence entirely adequate to show that Wiilliam 
J. Bums did in fact procure the filing of sphrious 
affidavits 

i 

i 

McMullin said such an affidavit was wanted by 
William J. Burns to stop the grand-jury proceed- 

I 

ings. The false affidavits were deposited I with 
Justice Siddons by William J. Burns’s personal 

_ i 

attorney. Thereafter William J. Burns, coming 

i 

from the grand-jury room, told a group of News¬ 
paper men, among them representatives of the Asso¬ 
ciated Press and the International News, that he 
had filed the affidavits. Both newspaper men | went 
on the stand and said that William J. Burn^ had 
used the word in speaking of the filing of the 
affidavit. | 

There was adequate evidence before the court below to 
support the conviction of William J. Bums I 

The Supreme Court in the Toledo case Indi¬ 
cated that it would not consider the weight df the 
evidence, but simply would ascertain whether evi¬ 
dentiary facts found by a Court below had any 
reasonable tendency to sustain the general cdnclu- 
sion or facts based thereon. I 

I 

In the Circuit Court of Appeals for the Ninth 

_ i 

Circuit, in Tjosevig vs. United States, 255 Fed. 5, 
it was held that the appellate court, in a contempt 
case, is limited to a review of the matters of law 
and can not disturb a finding of fact if supported 
by any competent evidence. 

In Stewart vs. United States, 236 Fed. 8$8, it 
was held that while a finding of guilt must be 
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based on evidence which carries conviction beyond 
a reasonable doubt, such finding has the conclusive¬ 
ness of a verdict. 

In Binkley vs. United States, 282 Fed. 244, it 
was held that the Circuit Court of Appeals would 

not trv a case de novo and that the District Court’s 

«/ 

finding of fact had the force and effect of a finding 
of fact by a jury, and the only question for the 
appellate court on a writ of error was whether 
there was any substantial evidence to support the 
finding. 

In the celebrated contempt case of Kelly vs. 
United States, 250 Fed. 947, it was held that the 
finding of the trial court has the conclusiveness of 
a verdict, if sustained by substantial evidence and 
the only question for the reviewing court is ascer¬ 
taining whether or not there was substantial evi¬ 
dence to support the verdict. 

In Kelton vs. United States, 294 Fed. 491, in which 
a writ of certiorari was later denied by the Supreme 
Court, it was held that the finding of fact by the 
District Court in a contempt case was conclusive on 
the Circuit Couif of Appeals if sustained by sub¬ 
stantial evidence. 

In Schwartz vs. United States, 217 Fed. 866, it 
was said that while in criminal contempt case the 
trial Court must be convinced of guilt beyond a 
reasonable doubt, a finding of such fact, supported 
by competent evidence, can not be reviewed. 

Incorporating for the purpose of discussion on 
this point that section of this brief dealing with the 
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general activities of all the appellants hereih and 
on the basis of the cases cited, it is submitted t)y the 
Government that the conviction of William J. 
Burns below should be affirmed. 

At this point remembering that Bums had gone 
to his office^ here on Oct. 13, just a day or so before 

j 

the Fall-Sinclair case began, it might be interesting 
to this Court to have before it, for the purpose of the 
Government’s reply to this assignment of errbr, the 
opinion of the Court below with regard to William 
J. Burns: 

I am not going to go over ground thkt has 
been traveled more than once by counsel on 
both sides here as to Mr. William J. Burns’s 
connection with this Agency. As Mr. jDoug- 
las has very forcibly said, from the point of 
view of the contention he was makihg, of 
course Mr. William J. Burns was concerned 
about this matter. He was concerned labout 
the Agency. As said by Mr. Douglas, ^Ht 
was Ms child.” He was concerned kbout 
the matter because Ms sons, or it least (j)ne of 
them, was involved in this charge. 

It is in evidence that he had for ^ very 
considerable time known the respondent Sin¬ 
clair, that he had advised with him, an^d if I 
remember the testimony correctly, he had 
advised with him about matters coming 
within the purview of the Agency work at 
any rate, witMn a comparatively recenf time. 
It is in evidence here that Mr. Sinclair was 
an old client of Mr. W. J. Burns. It is in 
evidence that, despite Ms restricted connec- 


32390—29-6 



80 


tion with the Agency, after he had retired 
finally from public office, that he did advise 
with his old clients. 

I am asked, in his behalf, to hold, to be¬ 
lieve, that he knew absolutely nothing about 
the emplopnent of this Agency in this sur¬ 
veillance until after the mistrial was de¬ 
clared. Here was his old client, an old client 
of his facing a criminal indictment against 
himself and another, in a case which had at¬ 
tracted countrywide attention. Here the re¬ 
spondent, Sinclair, comes to town in prepara¬ 
tion, at least in part, for the trial which was 
to take place a week later, after his arrival. 
Here we have the employment by this 
Agency of 15 or 16 agents for the purpose of 
establishing this surveillance in that ease 
after the jury is empaneled. Mr. William 
J. Burns, it is said, knows nothing whatso¬ 
ever about it. Here he was in Washington, 
before the trial of the case commences, some 
twenty-four or thirty-six hours, but he 
knows nothing about the case and nothing 
about the surveillance and nothing about the 
matter of a surveillance that, in a week, less 
than a week from the time of Mr. Sinclair’s 
arrival in town, was to commence. I will 
not go over again the facts which have been 
discussed pro and con. It is perfectly true 
that Mr. Burns had denied that he was here. 
It is impossible for the Court to think that 
he was in entire ignorance of this matter. 
It taxes his credulity to do it. 

Mr. Burns’s reputation has been testified 
to by those of high standing, by citizens of 
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high standing, who had known him for pe¬ 
riods ranging from 30 years, 25 years, 20 
years to a shorter time. They all united 
in saying that his reputation, as they knew 
it, was that of a man of integrity land a 
good citizen. There is no evidence before 
the Court to the contrary, and, after all, I 
suppose it to be true that in a case like this 
there is a presumption of a person being a 
good citizen, even if he is charged with a 
criminal offense of some kind. Sometimes 
evidence of that character raises a dbubt of 
the guilt of the person charged with a crim¬ 
inal oiffense. Taking the evidence in ia case, 
and then taking reputation evidenc0, that 
reputation evidence has been kno^m, in 
given cases, even to raise a reasonable 
doubt where none existed with reference to 
the other testimony against the defendant 
in the case. I 

That Mr. William J. Burns should do what 
he could for the sake of his son, for tljie sake 
of the Agency that he had founded—cer¬ 
tainly that ought not to be held against him. 
The question is whether or not he took such 
a part in this matter, in the presentation of 
this affidavit to the Court, as subjects!him to 
condemnation for his share in it. No answer 
has been given, no effective answer, it seems 
to me as to why that affidavit was delivered 
to the Court. There must have been some 
motive, some purpose about it. It was not 
a futile, a useless act. I learn from the argu¬ 
ment, or I am told in the argument of coun¬ 
sel in his behalf that he did not know any- 
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thing about its delivery. Well, there is testi¬ 
mony to the effect that he stated very pub¬ 
licly to the newspaper men, gathered in this 
very building, that he filed such an aflSdavit. 
It has been stated, of course, that he did not 
know its falsity, that it was false, that clearly 
he did not know it was false. It is insisted 
bv the Government that, under the circum- 
stances and evidence in this case, that he did 
know it was false, knew it was false when it 
was placed in the hands of this Court. That 
is a charge of the most serious character, 
that this man who had enjoyed, apparently 
up to this time, a reputation for good citizen¬ 
ship, of bteing a man of integrity, that he 
should knowingly cause to be submitted to 
this Court that affidavit, seems almost past 
belief. That he knew of this surveillance, 
under the testimony in this case, I can not 
doubt. 

After all, the question, maybe, is whether 
or not mere knovv ledge of the surveillance by 
the agency is enough to require his being 
adjudged lin contempt. There is no evi¬ 
dence that I recall, up to the time of the mis¬ 
trial, that otherwise connects W. J. Bums 
with this matter. Of course I do not lose 
sight of the evidence that he is the founder 
of the Agency and has been the leading 
force in it until, he said, and others say in 
his behalf, that he drifted out of it when he 
entered the employment of the Government, 
and never, resumed it except in a qualified 
capacity, but he did, in a qualified capacity, 
enter its service as an advisor. I am told that 


83 


he never volunteered advice, that he only 
gave advice when it was solicited by his sons 
or by the Agency. I am not able to gp that 
far, imder this testimony, but I thii^k the 
evidence shows—and it is not an unnatural 
situation; it is a most natural situation—the 
evidence points to Mr. W. J. Burns’s inter¬ 
est in this agency, whether it is the kind of 
legal interest we speak of—it was an inter¬ 
est, a vital interest, an interest which would 
more likely be a stronger interest than one 
that has for its basis some ownership of 
shares of stock. That he knew of thi$ sur¬ 
veillance I can not doubt, and that he Iknew 
it from the time it began. I 

It is conceivable, I say again, froih the 
time he knew, must have known, that |when 
his client, the respondent Sinclair, was| com¬ 
ing up for trial in this Court under a prim- 
inal indictment charging him, with another, 
with a very serious offense, that Mr. W. J. 
Burns knew about it. So while it can hot be 

I 

said that his part in it is to the extent ^f his 
son Sheiman Burns’s part in it, much less 
that of the respondent Day or of the respond¬ 
ent Sinclair, I am obliged to find froni this 
evidence that he was a party to that surveil¬ 
lance. I can not escape the conviction, there¬ 
fore, that respondent Sinclair, respondent 
Day, respondent Sherman Burns and re¬ 
spondent W. J. Burns, have been, perhaps in 
different degrees, all involved, more or less 
directly involved, in the establishment of this 
surveillance, a surveillance which I have 
already announced in my opinion cbnsti- 

i 

! 

i 

I 

i 
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tuted an obstruction to the administration of 
justice by this Court. If it had not been for 
that surveillance, from aught that appears in 
this testimony, there never would have been 
a mistrial in this case, a surveillance that at 
least in part, together with the publication 
of the affidavit regarding it, but at least in 
part, necessitated a mistrial. 

It is submitted that the judgment of the court 
below is correct and should be affirmed. 

Respectfully submitted. 

Leo a. Rover, 

United States Attorney. 

Neil Bureinshaw, 

Assistant United States Attorney, 

Attorneys for Appellee, 


O 



